United States Court of Appeals 
for the Second Circuit 



APPELLANT'S 

APPENDIX 




For The Second Circuit 


ANONYMOUS. AN ATTORNEY ADMITTED TO 
PRACTICE IN THE STATE OF NEW YORK. 

Plaintiff-Appellant. 

vs. 

THE ASSOCIATION OF THE BAR OF THE CITY OF NEW 
YORK and JOHN G BONOMI, Chief Counsel. Committee on 
Grievances of the Association of the Bar of the City of New 
York. 

Defendants-Appellees. 

On Appeal from the U.S. District Court for the Southern 
District of A'ew York. 


APPELLANT S APPENDIX 


ANDERSON. RUSSEL. KILL & 
OLICK. P C 

Attorneys for Plaintiff-Appellant 
630 Fifth Avenue 
New York, New York 1002b 
397-9700 


LITZ APPELLATE PRINTERS. INC 
Law and Financial Printing 


(76741 

South River. N J 
I 201 I 2S76HSO 


New York. N Y 

i 21 21 Sfi.S-6.t77 


Philadelphia. Pa 

(21 S|S63 SSH7 


Waahington I) C 
I 2021 7>.l “2" 


6 







table of Contents 

Appendix 

Page 


Docket Entries. la 

Summons . 3 a 

Complaint Filed June 4, 1974 . 4a 


Order to Show Cause Why a Preliminary 
Injunction Should not be Granted En¬ 
joining Prosecution of Disciplinary 
Proceeding with Temporary Restraining 


Ordes. 8a 

Affidavit in Support of Motion for a Pre¬ 
liminary Injunction. 10a 

Cross-Motion to Dismiss Complaint .... 19a 

Affidavit in Opposition to the Motion for 

a Preliminary Injunction. 20a 


Reply Affidavit in Support of the Motion 
for a Preliminary Injunction and in 


Opposition to the Cross-Motion to Dis¬ 
miss . 31a 

Transcript of the July 3, 1974 Hearing on 
the Motions for a Preliminary Injunction 
and to Dismiss. 47a 

Supplemental Affidavit in Opposition to 

Defendants’ Motion to Dismiss. 95a 














il 


Contents 

Pag* 

Supplementary Affidavit in Opposition to 
the Motion for a Preliminary Injunction 
and in Support of the Cross-Motion 
to Dismiss. 99a 

Further Reply Affidavit in Support of the 
Motion for a Preliminary Injunction and 
in Opposition to the Cross-Motion to 
Dismiss. 106a 

Opinion and Order of Thomas P. Griesa, 

U.S.DJ. Filed August 1, 1974 Denying 
th* r Motion for a Preliminary Injunction 
and Dismissing the Complaint.116a 

Notice of Appeal Filed August 27, 1974 . . 131a 


9 

















F\ 


V- * - am docket. 

POCKET ENTRIES 

'•JUDGE GRIESA 

UNITED STATES DISTRICT COURT 



5 C. Form N«. 104 IUt 

Ju ' 7 d *“ : i£!Y. *£398 

TITLE OP CASE 

ATTORNEYS 


AHOMDOUS, aa Attorney to 

Practic* la tiu State of Jtow lark* 


AHEHSON, TTCS5ZIX, KILL JTOiicrc 
tOO 5th in; MTC 10020—5U1-82L 















































,7k C It 239® * WO . 


Aoamcus u bax or h.t. 


7k CIt 239 a 




ary injunction. 


Filed 


injunction and in ippoait 


Filed R eply affdvt. in support of pit 
and a ffdvt. i n op posl tlcn to clefts* cross notion 
Filed IXfts' supplcj-tntary affdvt 


Filed Dcfts* su pp 1 e.-.,e ntary ni eno in 
Filed Pltff's Ord».r to show Cause vri 


Filed Piftff's Meno. 








































































(Famrir D.C. farm r,.4hiJ. ttfu!! 


. S ummons^ na cmL A CT| °N SUMMONS (FIla d June 4, 1974) 

United Staten Uistrirt (Hour! 

. FOR THE 

SOUTHERN DISTRICT OF NEW YORK 


Civil Action File No. 


ANONYMOUS, an Attorney Admitted to 
Practice in the State of New York, 


Plaintiff 


v. 


SUMMONS 


THE ASSOCIATION OF THE BAR OF THE 
CITY OF NEW YORK and JOHN G. BONCMI, 
Chief Counsel, Committee on 
Grievance/ of the Association of the 
Bar of the City of New York, 

Defendants 


To the above named Defendant : 

You are hereby summoned and required to serve upon ANDERSON, RUSSELL, KILL 
& OLICK, P.C., 


plaintiff's attorney s, whose address 600 Fifth Avenu e, New York, N.Y.10020, 
an answer to the complaint which is herewith seeved upon you, within 20 days after service of this 

summons upon you, e' elusive of the day of service. If you fail to do so, judgment by default will be 
taken uguim.t you for the relief demanded in the complaint. 

Clerk nf Coin I, 

Deputy Clerk. 

[Seal of Court] 


Date: New York, New York 

June , 1974 





COMPLAINT (Filed June 4, 1974) 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

x 

ANONYMOUS, an Attorney Admitted to : 

Practice in the State of New York, 


Plaintiff, 

-against- 

THE ASSOCIATION OF THE BAR OF THE CITY 
OF NEW YORK and JOHN G. BONOMI, Chief 
Counsel, Committee on Grievances of the 
Association of the Bar of the City of 
New York, 


COMPLAINT 
74 Civ. HW-l?G 


Defendants. 

Plaintiff, by his attorneys, 

KILL & OLICK, P.C., for his complaint herein, alleges as follows 

JURISDICTION 


1 This action arises under the Constitution 

and Laws of the United States and is brought under Amendments 
V and XIV of the Constitution and Title 28 United States Code 
SS1331, 1343, 2201 and 2202 to declare as unconstitutional and 
void and to restrain and enjoin the enforcement cf Sections 90 
and 476a of the Judiciary Law of the State of New York, the 
Canons of Professional Ethics and Part 603 of the Rules of the 
Appellate Division of the Supreme Court of the State of New York 
in and for the First Department insofar as the same permit the 
use in disciplinary proceedings against attorneys of testimony 
elicited under a grant of immunity from prosecution following 
an attorney's exercise of his constitutional privilege against 
self-incrimination and thereby deny attorneys the equal 
protection of the law. 


2. The matter in controversy exceeds the 
of $10,000.00 exclusive of interest and costs. 


sum 











PARTIES 


5a 

3. Plaintiff, ANONYMOUS , is 

an attorney and counselor at law duly admitted to practice in 
the State of New York with offices and a principal place of 
businesj in the County, City and State of New York. 

4. Upon information and belief, defendant, The 
Association of the Bar of the City of New York is an 

organization or association of attorneys with offices and a 
principal place of business in the County, City and State 
of New York, designated by Sections 476a and 90 of the Judiciary 
Law of the State of New York and Part 603 of the Ruler of the 
Appellate Division of the Supreme Court held in and for the 
First Department to conduct preliminary investigation of 
professional misconduct through its Committee on Grievances and t 
recommend to the Courts and to prosecute before the Courts of 
the State of New York matters involving the discipline of 
attorneys. 

5. Defendant, John G. Bonomi, is Chief 
Counsel to the Committee on Grievances of the Association of 
the Bar of the City of New York with offices and a principal 
place of business in the County, City and State of New Yor*. 
in which capacity he is the chief investigator and principal 
prosecutor in matters involving the discipline of attorneys. 

CLAIM 

6. Heretofore and on or about October 5, 1968, 
plaintiff was called to testify before a Grand Jury empanelled 
by the Supreme Court of the State of New York, held in and 

for the County of New York at which time he refused to testify 









. 6a 

on tlie grounds, inter alia , that his answers, to the questions 

propounded might tend to incriminate him. 

7. Thereupon the said Grand Jury, on 
recommendation of the District Attorney of New York County, 
granted plaintiff immunity from any state action or violation 
arising out o* or incident to his testimony before it. 

8. Plaintiff thereafter on October 5, 1968, 
November 15, 1968 and November 21, 1968 testified fully, freely 

$ 

and truthfully pursuant to such grant of immunity. 

9. On or about April 16, 1974, defendants 
instituted disciplinary proceedings against plaintiff based 
solely and exclusively upon his testimony under grant of 
immunity before the New York County Grand Jury. 

10. Defendants have failed and refused, despite 
plaintiff's application therefor, to preclude the use of 
plaintiff's said Grand Jury testimony and are now proceeding 

to use the same against him in hearings now pending before the 
Committee on Grievances of the Association of the Bar of the 
City of New York being prosecuted by defendant Bonomi, all in 
violation of plaintiff's rights under the Fifth and Fourteenth 
Amendments to the United States Constitution. 

11. Upon information and belief, defendants' 
aforesaid actions in proceeding against plaintiff are based solely 
and exclusively on his testimony before a New York County Grand 
Jury under grant of immunity and are part of a plan and program 
designed to undermine and subvert the constitutional privilege 
against self-incrimination as applied to that class or category 






of citizens known as attorneys and to deny them the equal 
protection of the laws and are part of a plan to employ dis¬ 
ciplinary proceedings and threats of disbarment to discourage 
attorneys from exercising such constitutional rights. 

12. Plaintiff has no adequate remedy at law. 

WHEREFORE, plaintiff prays: 

(a) For an order granting a preliminary injunctio 
in this action enjoining defendants, their representatives, 
agents and employees, and all those acting in concert with them 
from proceeding with disciplinary proceedings against plaintiff 
pending entry of final judgment herein; and 

(b) For entry of final judgment declaring that 
attorneys may not be subjected to disciplinary proceedings on 
the basis of judicially compelled testimony elicited under 
grants of immunity and permanently enjoining defendants, their 
representatives, agents and employees, and all those acting 

in concert with them, from disciplining plaintiff on the basis 
of such compelled testimony; and 

(cj For such other and furth er relief as to the 

Court may seem just and proper in the premi es, including the 

costs and disbursements of this action. 

Dated: New York, New York 

June 3, 1974 




ANDERSON, RUSSELL.. RILL & OLICK, P.C., 
Attorneys for plaintiff 

, A Member of the Firm 
600 Fifth Avenue 
New York, New York 10020 
(212)541-8100 
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OROER Tp SHOW CAUSE WHY A PRELIMINARY INJUNCTION SHOULD NOT Q 
BE GRANTED ENJOINING PROSECUTION OF DISCIPLINARY PROCEEDING 

TEMPORARY RESTRAINING ORDER 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YC&K 


ANONYMOUS, an Attorney Admitted to 
Practice in the State of New York, 


Plaintiff, 


-against- 


ORDER TO SHOW CAUSE 

WITH 1—f A Tfcjwtozvyr / 

OftlM l M» C im>TB 

74 Civ. TPfr 


THE ASSOCIATION OF THE BAR OF THE 74 Civ. 2 Vfa TPG- 

CITY OF NEW YORK and JOHN G. BONOMI, : ~- 

Chief Counsel, Committee on Grievances 
of the Association of the Bar of the : 

City of New York, 

Defendants. 

~ . . ■■■■■■■■.■■■ --------V ____ _ 

Upon the annexed Affidavit of Arthur S. Olick, Esq., 
sworn to the 3rd day of June, 1974, and the summons and 
complaint heretofore filed herein, it is 


ORDERED, that defendants SHOW CAUSE before this 
t to be held in Room /(United States 


Court jrn mm * to be held in Room |!04>, United States 

Courthouse, Foley Square, in the County, City and State of New 

York, on the (7® day of June, 1974, at o’clock in the 

offer 

f®*enoon of that day, or as soon thereafter as counsel may be 
heard, why an order should not be made and entered herein 
pursuant to F.R.Civ. Proc. 65(a) granting plaintiff a preliminary 
injunction enjoining defendants, their representatives, agents 
and employees, and all those acting in concert with them, from 
prosecuting or otherwise maintaining any disciplinary proceedings 
against plaintiff pending the entry of final judgment herein 
predicated upon compelled testimony elicited from such plaintiff 
by means of a grant of immunity, such prosecution being repugnant 
to Amendments V and XIV of the Constitution of the United States, 
and for such other and further relief as to the Court may seem 
just and proper; and it is further 


A* 







/'V 


ORDERED, that until the hearing and 
determination of this motion defendants, their representatives, 
agents and employees, and all those acting in concert wit., them, 
be and they hereby are stayed pursuant to F.R.Civ. Proc. 65(b) 

Como* vVed TcYrtmor*J and uiHK an>j ti\ vc,p* * proc**dro* 
pUtnVift V>«for« *Hv« pon* \ f. .Vo thi* rrv^Htr 1 ^ 

from proceeding with disciplinary proceedings^*** 


a&imrt pimtrMMrft; and it is further 

©•.Oettets, TVwd tV\* pr ovl <ii on 4or secur^M l-vrrem be uiAtvedand n i s 

Wl^« r r^on/v! 

ORDERED, that^servico upon John G. Bonomi, Esq., 

counsel to the Committee on Grievances of the Association of 
the Bar of the City of New York of a copy of this Order, annexed 

arid rr\*rr>or an <Jvjm 'awj 

affidavit and summons and complaint^on or before the V** day of 
June, 1974, at 5:00 p.m. be deemed good and sufficient 
service thereof. 


Dated: New York, New York 


June 


1974 


XSS0«£1D At 

(p iva 


S / 'T P. 6ibc$a 


U.S.D.J. 


C 


i 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
- x 

ANONYMOUS, an Attorney Admitted to * 

Practice in the State of New York, . 

Plaintiff, 


-against- 


AFFTDAVTT 


THE ASSOCIATION OF THE BAR OF THE CITY 
OF NEW YORK and JOHN G. BONOMI, Chief 
Counsel, Committee on Grievances of 
the Association of the Bar of the 
City of New York, 


Defendants 


X 


STATE OF NEW YORK ) 

) SS.: 

COUNTY OF NEW YORK } 

ARTHUR t>. OLICK, being duly sworn, deposes and says: 

1. I am a member of the firm of ANDERSON, RUSSELL, 

KILL & OLICK, PC., attorneys for the plaintiff herein. As 
such I am familiar with the circumstances underlying this action. 


2. I submit this iffidavit in support of plaintiff's 
motion, brought on by Order to Show Cause, for a temporary 
restraining order and preliminary injunction. 

3. Plaintiff is an attorney and counselor at law 
duly admitted to practice in the State of New York, who 
maintains his office in the County, City and State of New York. 

. On October 18, 1968, plaintiff was called before 

a New York county Grand Jury and interrogated by Assistant 
District Attorney Frank J. Rogers, Esq., Plaintiff was 


interrogated concerning his relationships with two of his 

« 

clients, Melvin Kaufman, a builder, and Ralph Elaychar. The 
District Attorney's Office was then investigating the possibilit 










. nouui.au, uu.uuyn nr. Eiaycnar, nad paid a sum of ^ 
money to be used to improperly influence certain New York City 
in connection with a matter pending before the New 
York City Board of Standards and Appeals. 


5. When first called to testify, plaintiff invoked 

the privilege against self-incrimination and refused to answer 
the questions propounded to him by Mr. Rogers. Thereupon, 
Assistant District Attorney Rogers asked plaintiff to step out 
of the Jury Room and asked the Grand Jury to grant plaintiff 
immunity. Plaintiff was then granted immunity in the 
following language: 

"The granting of immunity means you cannot be prosecuted 
for any State violation as a result of your testimony 
here today or documents that you may have produced here 
today. However, you can be prosecuted for the crime of 
perjury, or if you lie to this Grand Jury, tell the Jury 
something that is not truthful, and for the crime of 
contempt,if you refuse to answer a question, a legal, 
proper and relevant question, or if you give an answer 
that can be deemed to be evasive. 

* * * 

I remind you that immunity is still in effect and I 
also caution you that if this Grand Jury believes that 
you are avoiding or attempting to avoid giving answers 
to the questions or deliberately avoiding giving answers 
to questions, that you can be charged with contempt for 
that; and if you lie to this Grand Jury, that you can be 
charged with the crime of perjury. 

* * * 

As I explained before, those are the only two State 
crimes that you can be charged with as a result of your 
testimony here today or documents that you produce here..." 


6. Pursuant to such grant of immunity, plaintiff 

testified at length before the New York County Grand Jury on 
October 18, 1968, November 15, 1968, and November 21, 1968. His 
testimony resulted in the indictment and ultimate conviction of 
both Messrs. Kaufman and Elaychar. That was the last plaintiff 
heard of the matter until 1973 when he suddenly learned, to his 
dismay, that the Association of the Bar of the City of New York, 
t. ough its Committee on Grievanc es, was investigating his 




behavior. 
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7. By letter dated April 16, 1974, the Committee on 

Grievances of the Association of the Bar of the City of New 
York of which John G. Bonomi, Esq., is Chief Counsel, charged 
Plaintiff with professional misconduct and conduct prejudical 
to the administration of justice in violation of Section 90 of 
the Judiciary Law of the State of New York and Canons 15 (How 
Far a Lawyer May Go in Supporting a Client's Cause), 16 (Re¬ 
straining Clients on Improprieties), 29 (Upholding the Honor 
of the Profession), and 32 (The Lawyer's Duty in its Last 
Analysis) of the Canons of Professional Ethics. A copy of the 

charge letter is annexed hereto as Exhibit "A" and made a part 
hereof. 

May 7th, 1974, the Committee on Grievances 
proceeded to present its case against the plaintiff. Counsel 
to the Committee acting by Mary McDonald, Esq., offered in 
evidence before a special panel of the Committee on Grievances 
the transcript of plaintiff's Grand Jury testimony. Deponent, 
as counsel to plaintiff, objected to the admission of the 
Grand Jury testimony on Constitutional grounds. The Committee 
reserved decision and retired to consider its ruling. There¬ 
after, deponent was advised by Miss McDonald that the Panel 
had overruled deponent's objection and that she was 
distributing copies of the Grand Jury testimony to the various 
members of the Panel in preparation for a further hearing now 
scheduled for 4;00 p.m. on Tuesday, June 4, 1974. Miss McDonald 

further advised deponent that she would rest her case against 
. \ 
plaintiff on his Grand Jury testimony. 








9. 
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It is clear that plaintiff * ->ice but to 

testify before the New York County Grand ^ wh -n Assistant 
District Attorney Rogers granted him what is tantamount to 
transactional immunity. To have failed to testify would have 
resulted in a contempt citation and inevitable conviction 
thereon. Having testified, plaintiff is now faced, some six 
years after the operative events, with disciplinary proceedings 
based entirely upon his compelled testimony which can result 
in his disbarment. It is submitted that disciplinary 
proceedings of this nature are criminal in nature and are 
entitled to the same Constitutional protections as are afforded 
in ordinary criminal cases. Certainly, plaintiff has at risk 
substantial rights in the nature of his ability to earn a 
livelihood. To permit the Bar Association and then the New 
York State Courts to proceed against attorneys solely on the 
basis of their compelled testimony under grants of immunity 
manifestly subverts the nature and intent of the Fifth Amendment 
privilege against self-incrimination. 

10. Deponent is advised that this matter was called 

to the attention of the Bar Association by the New York County 
District Attorney's Office. This is the very same office that 
compelled plaintiff's testimony under a grant of immunity and 
promised plaintiff that he would not be subject to any State 
prosecution. It is apparent that the New York County District 
Attorney is proceeding against this plaintiff and other 
attorneys similarly situated in order to deprive l them of their 
livelihood as punishment in circumstances where ordinary 
criminal proceedings are prohibited. This creates not only 
an unwarranted subversion of the Fifth Amendment privilege 
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against self—incrimination but also puts attorneys in the 
untenable position of recond class citizens who can be discrimi¬ 
nated against solely because they are licensed by the State. 

11. Plaintiff proceeds herein by Order to Show Cause 
in order to secure a stay of the disciplinary proceedings now 
pending against plaintiff. Since plaintiff is a member of 
the Bar of the State of New York with offices here in New 

County, he remains at all times subject to the 
jurisdiction of the State Court and there is no prejudice to 
the defendants as the result of the stay or preliminary 
injunction sought by this motion. Certainly,if the Bar 

Association could wait five to six years after the operative 
events to bring on d: sciplinary proceedings they cai. wait a 
few more weeks or months unti^ the Federal Courts determine 
the Constitutional propriety of its proceeding in the first 
place. 

^■2. The summons, complaint and these motion papers do 
not set forth the name of the plaintiff in order to avoid 
the inevitable and irreparable injury which must accompany such 
revelation. The very fact of the proceedings both before 
the Grand Jury and before the Bar Association will clearly 
have an adverse affect upon his reputation and his ability to 
earn a living as an attorney. Deponent submits to the Court 
with these papers a letter disclosing the identity of the 
plaintiff and requests that that letter be kept confidential. 

The defendants, of course, have been adviced of the 
institution of this action and the making of this motion and 
are fully aware of the identity of the plaintiff. 
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13. No previous application has bean m^de for the 
relief sought herein. 

ARTHUR 


SWORN to before me this 3rd 
da/ft pf June, 1974 


Notary Public 


olEVtX M. PESNER 
l.f.tary Public, Slate cf New YofK 
No 31-4006381 
rv ■ 1 : m N «» ■ .r* County 

Co - I ; -iu . Expir.. /arch 30, ’.S?** 


•J 


a 




JOHN G. UONOMI 
oner coumsil 

RONALD EISENMAN 
SAUL FRicoaefts 
MORRIS CUTT 
MARY MCDONALD 
RAUL W. PICKELLE 
AtAOCIATK COUNSEL 


COMMITTEE ON GRIEVANCES 
OF 

THE ASSOCIATION CF THE OAR 
OF THE CITY OF NEW YORK 
30 WEST 44th STREET 
HEW YORK. N V. 10030 
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Room 814 


AREA Coot 212 
MUkrav Hill 2-0600 


April 16, 1974 


MICHAEL AMBROSIO 
DAVID A. COBIN 
IRVING ^ERTEL 
ASSISTANT COUNSEL 


Personal & Confidential 


The Committee on Grievances of The Association of 
the Bar of the City of New York will meet at 36 V/est 44th 
Street, New York, N.Y., 10036, Room 900, on Tuesday, May 7 , 

L 1 1974 ^ at 4:00 P .II. , to investigate your conduct and to de- 
I ternune whether, as has been alleged: 

‘ Charge 

You have been guilty of professional misconduct 
and conduct prejudicial to the administration of justice in 
violation of Section 90 of the Judiciary Law of the State of 
New York and Canons 15 (How Far a Lawyer May Go in Support¬ 
ing a Client's Cause), 16 (Restraining Clients From Impro¬ 
prieties) , 29 (Upholding the Honor of the Profession), and 
32 (The Lawyer's Duty in Its Last Analysis) of the Canons 
of Professional Ethics, effective until December 31, 1969, 
in that: 

1. In or about December, 1965, one Melvyn Kaufman, 
a builder, requested your assistance in finding a means to 
delay approval of, or block entirely, an application fer a 
zoning variance which was sought by one Sigmund Sommer and 
which was ultimately to be hea^d before the New York City 
Planning Commission. 

2. You, thereafter, conferred with one Ralph 
Elyachar, another builder, concerning Kaufman's request and 
you sought Elyachar's assistance in obtaining the desired 
delay or blockage of the Sommer application. 
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April 16, 1974 
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3. iMr. Elyachar, thereafter, advised you that he 
would undertake, with the assistance of other individuals, 
to delay or block the Somer application and he further ad¬ 
vised you that Kaufman would have to pay a sum of money to 
be determined by the degree of success attained in either 
delaying or blocking the application. 


4. Durina the aforesaid conversation, Elyachar 
refused to reveal (j you the identity of the individuals 
who would be assisting him and he requested that his own 
identity be concealed from Kaufman. 


5. At that time, you believed that the means to 
be employed by Kaufman and Elyachar in delaying or blocking 
the Sommer application were to be illegal and that the money 
to be paid did not constitute a legal fee. 

6. Mr. Elyachar, thereafter, presented to you a 
written schedule of increasing payments to be made by Kaufman 
which varied depending upon the length of time for which the 
application was delayed or blocked. 


7. You then presented the aforesaid payment 
schedule to Kaufman who made various changes on it and re¬ 
turned it to you. 

b. You then returned the amended payment schedule 
to Elyachar who subsequently advised you that the amendments 
wore acceptable and you, thereafter, communicated Elyachar*s 
approval to Kaufman. 


9. Kaufman thereupon advised you that he would 
make the initial payment, which you believed to be the sum 
of $17,500.00, by withdrawing cash from his private vault and 
delivering the money to you in a box of wood sample'’ for trans¬ 
mittal to Elyachar. 


10. On'or about March 12, 1966, the box of wood 
samples was delivered to your office and pursuant to your in¬ 
structions was given to Elyachar. 

11. At this time, you believed that the money de¬ 
livered to Elyachar did not constitute a legal fee but was 
to be used to influence the decisions of public officials. 

12. You, thereafter, continued to act as an inter¬ 
mediary between Kaufman and Elyachar in regard to their afore¬ 
said attempt to block or delay the Sommer application. 




3 


April 16, !> 9 74 


The Committee on Grievances directs that you file 
a written answer (an original and fifteen (15) copies) of 
the foregoing charge with its attorney at 36 West 44th Street, 

New York, N.Y. 10036, on or before May 1, 1974. Such answer 
is to specifically admit, deny or deny knowledge or information 
sufficient to form a belief with respect to the aforesaid para¬ 
graphs. If you fail to file an answer to each of the aforesaid 
paragraphs, it will be deemed admitted. 

You are further directed to appear before the Committee 
on Grievances at the time and place specified in the first para¬ 
graph hereof when the Committee will hold a hearing with respect 
to the foregoing matters and to bring with you your entire files 
with respect to the matters referred to herein including all bank 
records with reference to the foregoing matters. 

You are entitled to be represented by counsel to cross- 
examine witnesses and to present evidence in your own behalf. 

In connection with the foregoing, your attention is 
directed to Judiciary Law, Section 90, Part 603 of the New York 
Court Rules and to By-Law XIX of the Association By-Laws. 

, Very truly yours. 


JOHN G. BONOMI 
Chief Counsel 

JGB MM 

cc: Arthur S. Olick, Esq. 

Attorney for Respondent 

500 Fifth Avenue 

New York, New York 10036 










CROSS-MOTION TO DISMISS COMPLAINT 

UNITED STATES DISTPIC7 COURT 
SOUTHERN DISTRICT OF NEW YORK 


ANONYMOUS, an Attorney Admtted to 
Practice in the State of Now York, 


PI itntiff. 


- against 


CROSS-MOTION TO 
DISMISS COMPLAINT 
74 Civ. 2 30 R (TI»G) 


i'NU ' SSOC CATION OF THE BAR OF THE 
C.:iTY OF NEW YORK and JOHN G. BONOMI , : 

Chief Counsel, Committee on 
Grievances of The Association of the : 

Bar of the City of New York, 

C 2 fondants. 

PLt..nSo TAKE NOTICE that upon the summons and 
complaint filed herein on June 4, 1974, the order to show 
cause filed herein requesting the grant of a preliminary 
injunction returnable June 24, 1974 at 4:00 o'clock in the 

I 

• t 

afternoon, the affidavit of ARTHUR S. OLICK, Esq., sworn to 
June 3, 1974 in support thereof and the affidavit of MARY 
j: McDONALD, Esq., sworn to on June 17, 1974, in opposition 

i* 

thereto, defendants will cross-move this Court, on June 24, 

i' 

.1974 at 4:00 o'clock in the afternoon for an order pursuant 
•'to Rule 12 (b) ( 6) to dismiss the action because the complaint 
fails to state a claim against defendants upon which relief 
can be granted. 


Dated: New York, New York 
June 17, 1974. 


JOHN G. BONOMI 

CHIEF COUNSEL FOR 

THE COMMITTEE ON GRIEVANCES OF 

THE ASSOCIATION OF THE BAR OF 

THE CITY OF NEW YORK 

Attorney for Defendants 

Offics & P.O. Address 

36 ..est 44th Street 

New York, New York 10036 

(212) MU 2-0606 


iarson, Russell, Kill s Click, P.C. 
:orneys for Plaintiff 
) Fifth Avenue 
v York, New York 10020 






AFFIDAVIT IN OPPOSITION TO THE MOTION FOR A PRELIMINARY 

INJUNCTION 

■ UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ANONYMOUS, an Attorney Admitted to 
Practice in the State of New York, 


Plaintiff, 


- against - 


THE ASSOCIATION OF THE BAR OF THE 
CITY OF NEW YORK and JOHN G. BONOMI, 
Chief Counsel, Committee on 
Grievances of The Association of the 
Bar of the City of New York, 

Defendants. 


AFFIDAVIT IN 

OPPOSITION 

74 Civ. 2398 (TPG) 


STATE OF NEW YORK 


SS. : 


COUNTY OF NEW YORK : 

MARY MCDONALD, being duly sworn, deposes and says: 

1. I am Associate Counsel to JOHN G. BONOMI , Chief 
Counsel for the Committee on Grievances of The Association of 
the Bar of the City of New York, a defendant herein and I 
make this affidavit on behalf of JOHN G. BONOMI and THE 
ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK in opposition 
to plaintiff's application for a preliminary injunction 
enjoining defendants from prosecuting a disciplinary proceed¬ 
ing against plaintiff predicated upon plaintiff's compelled 

testimony pending the entry of a final judgment herein. 

jj , 

2. I am fully familiar with all the facts and 

ei?ew§t§R6§§ £8 asfciea 

assigned by defendant BONOMI to the prosecution of a disci¬ 
plinary proceeding against plaintiff. 


HISTORY OF DISCIPLINARY PROCEEDING 


3. On February 4, 1971, an order was entered in the! 

Supreme Court of the State of New York, County of New York, 

i! - 

'authorizing the release to the Committee on Grievances of the 




V 
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Granc jury minutes of the Fourth December, 1367 Grand Jury 
in a ritter entitled People v. John Doe ; the Fifth June, 1363 
C-ranl - urv minutes ^in a matter entitled Paco 1 3 v. Harry He a; 


and t 3 Fifth October, 1968 Grand Jury minutes in a matte’' 

P e opla v- John Doe , all being inquiries involving an 
attorney, Michael Freyberg, who was convicted of the crime of 
per*a -y in the third degree on December 17, 1379. 

4. In or about March, 1371, the above Grand Jury 
transcripts were turned over to defendant’s Committee on 
Grievances by the office of the District Attorney for New 
York County. Also on or about such date. Assistant District 

’I 

;i Attorney Francis J. Rogers, the attorney who presented the 

i 

I People's evidence before the above Grand Juries, indicated 

jj to Counsel for the Committee on Grievances that the trans- 




II 


cripts also included testimony concerning two other attorneys 


practicing in the First Judicial Department, Herbert Itkin 
and the plaintiff herein. 

5. Thereafter, disciplinary proceedings were 
initiated against Michael Freyberg and Herbert Ttkin by the 
Committee on Grievances and a review of the transcripts in 

if 

question brought to light the testimony given by plaintiff 
on October 18, 1968, November 15, 1968 and November 21, 1958,• 
before the Fifth October, 1968 Grand Jury under a grant of 

i 

immunity. ( 

1 i 

6. In testifying, plaintiff outlined the role he 

played in 1965 and 1966 on behalf of his client, Melvyn 
Kaufr n, in an attempt to delay approval of, or block entire¬ 
ly, i. application for a zoning variance v/hich was to be pre¬ 
sented before a New York City Agency. 


I 

t 









7. Further inquiry was made into this natter by 
counsel for the Committee on Grievances and on January 11, ; 

1973, a communication was addressed to plaintiff requesting 
that he appear at the office of the Committee for the ourpose 
of discussing the matter. Plaintiff was advised therein of 
his right to be represented by counsel. 

S. Thereafter, plaintiff retained eminent counsel, 
well-versed in the lav/ of discipline, who requested permis- 
.sion to submit a written statement by plaintiff concerning 
his role in the 1965-66 events rather than an initial 

1 I 

personal appearance at the office of counsel for the Committee. 

i 'i . ’ 

Such request was granted by your deponent. 

! 

9. Thereafter, plaintiff submitted a twenty-five 
page statement, signed by him and dated April 26, 1973, in 
which he described his role in the 1965-66 events in thorough 
detail and, in substance, provided all the information con¬ 
tained in his earlier Grand Jury testimony. Such statement 
was voluntarily given and plaintiff was under no compulsion 
to do so. 

10. As a result of the evidence then before it, on 
| May 31, 1973, counsel for the Committee on Grievances institu- 

i I 

;• ted a disciplinary proceeding against plaintiff by duly serv- ! 

i» 

; ing upon him a notice containing the charge levied against 

i J j 

him and alleging the facts upon which it was based. 

I 

11. On June 13, 1973, plaintiff submitted an answer • 

ji ! 

thereto substantially admitting the facts as set forth by 

• o * 

counsel for the Committee on Grievances, but denying knowledge 
' of any illegality which may have been involved in the above i 

mentioned attempt to delay approval of, or block entirely, • 
an application for a zoning variance. 






12. On June 21, 1973, a hearing was held on the 
charge before a panel cf the Committee on Grievances and 
counsel for the Coerittee rested its case on plaintiff's 
Grand Jury testinony and his statement of April 26, 1973, 
vhicn ’were received into evidence without objection by 
plaintiff, who •■.us represented oy counsel at all times. 

13. Plaintiff testified in his own behalf and was 
cross-examined by counsel for the Corr.iccee and the members 
of the pahel. Afrer deliberation on the matter, the panel 
sustained the charge against plaintiff and recommended that 
a disciplinary proceeding be initiated against him in the 
Supreme Court of the State of New York, Appellate Division, 
First Department. 

jl 

j, 14. 'Thereafter, plaintiff appealed to the Chairman 

j;of the Committee on Grievances to be granted a new hearing 

*: and after due consideration such application was granted in 

ji 

ji order to allow plaintiff the benefit of a change in the pro- 

Icedures of the Committee on Grievances not available to him 

l! at the time of the first hearing. 

i 

15. On Apr. 4 ' 16, 1974, plaintiff was again duly 

I 

■! served with a notice of the charge instituting a new proceed- 

h 

ing. On May 30, 1974, after deliberation by the panel of the 
Committee on Grievances hearing the matter, plaintiff’s Grand 
Jury testimony was received into evidence over/plaintiff’s 
objection that utilization thereof in a disciplinary proceed¬ 
ing violated his constitutional privilege against self-ircrim¬ 
ination . 

15. Plaintiff now moves this cour> for the entry 
of a preliminary injunction enjoining the Association of the 


Bar of the City of New York and John G. Bonomi, Chief Counsel 




for its Committee on Grievances, from prosecuting a disci¬ 
plinary proceeding against him predicated upon his Grand Jury 
testimony given under grant of immunity. 

17. As the record will show; simultaneously with 
the filing of this affidavit in opposition, defendants are 
filing a cross-motion requesting the dismissal of the com¬ 
plaint herein. If such motion is granted, the question of 
whether or not a preliminary injunction should be granted 
shall become moot. If such notion were denied, defendants 
submit there are several compelling reasons why a preliminary 
injunction should not be granted. 






i 


FURTHER DELAY OF THE DISCIPLINARY 
,i PROCEEDING WOULD BE DETRIMENTAL 

i -- - - . ? 

.* 

| •” • 18, It is contended that plaintiff's admitted' , 

conduct in the 1965 and 1966 events was unprofessional and as ■ *. 
such would warrant discipline after review by the Appellate 

' -« : - 

Division, First Department. It is the unfortunate fact that 

i 

these events, and plaintiff's participation therein, did not 

• • * 

become fully known to the law enforcement egencies of New York - ' 
I City until 1968 when grand jury inquiries were conducted, 
j 19. Thereafter, defendants were not given trans- 

i' 

cripts of the grand jury testimony until 1971 when the office 
of the Mew York County District Attorney had concluded its use 


of them and its prosecution of various individuals involved in 
the inquiry was cpncluded. 

20. After receipt of the transcripts by defendants,! 

various priorities had to be established as to the use thereof 

and it was determined that they would first be utilized in the 

prosecution of an attorney who had already been convicted of j 

a crime and Herbert Itkin and subsequently would be used in a j 

l 


proceeding against plaintiff. 




a 


21. Once such a proceeding was instituted and 
hearing had therein, the matter was never moved into the 
Appellate Division due to the fact that plaintiff made appli¬ 
cation for a rehearing, which application v/as considered and 
granted. 

22. Thus it is obvious that numerous roadblocks 
have slov/ed the swift prosecution of this natter. If plain¬ 
tiff is guilty of serious professional misconduct, as is 
alleged by defendants, any further delay in this matter 
would be most regretable and is certainly to be avoided. 

23. In a case such as this, a disciplinary pro- 

j! ceeding may not be instituted in the Appellate Division until 


25 ® 


I! 


1} a hearing is first held before a panel of the Committee on 


;i Grievances and such panel sustains the charge and recommends 




prosecution in the courts; 2) such recommendation is approved 


i 


by the Executive Committee of The Association of the Bar of 
j; the City of New York and 3) an order is entered by the Appel- 
late Division appointing counsel for the Committee on 
Grievances as prosecutors for the matter. 

24. Obviously, counsel for the Committee is only 
'launched on the initial stage of the process and through no 

fault of its own is attempting to prosecute a matter, as 

i 

speedily as possible, whose operative facts concern events 
occuring in 1965 and 1966. 

I 

l 

25. Plaintiff is the last remaining attorney to be I 

i 

prosecuted for his conduct in these events (the others having ' 
already been disciplined) and defendants are faced with the 

i 

unfortunate and serious circumstance of having to contend 
with the defense of laches and such defense becomes stronger ; 
and stronger as the months go Dy . Furthermore, the interests | 
of the public and the bar are less and less served when 

1 
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disciplinary proceedings become so prolonged and where the : 

I 

possibility exists that an attorney guilty of v/rongdoing 

• 4 

continues in the practice of law. 

26. Thus it is imperative that a natter, already 
frought with delay, not be further impeded and unnecessarily 

! 

prolonged. On the other hand, it is contended that the 

i 

continued prosecution of this natter is in no way unduly * 

prejudicial to plaintiff. 

27. First of all, until there is a hearing by the I 
panel of the Committee on Grievances assigned to this matter, ' 

j 

and a decision rendered on the merits, there is no way cf 

i 

- . , # . j 

knowing whether or not a proceeding would be initiated in the 
Appellate Division. 

28. however, assuming for argument's sake that the 

* 

panel does sustain the charge against plaintiff and does . 
recommend prosecution in the Appellate Division, a de novo 
proceeding must be initiated there, at which time plaintiff 

- 'w 

would no doubt again register his objection to the intro¬ 
duction of his Grand Jury testimony. He does not lose the■ 
right to press any objections he may have because of adverse 
rulings by a panel of the Committee on Grievances. 

29. Defendants contend that the Appellate Division 
is the proper forum for a determination on the merits of such 
an objection and contaid that his present application to the 
federal courts is premature. 

30. In conclusion on this point, defendants contend 
that no purpose would be served in enjoining them from use of • 
plaintiff's Grand Jury testimony during preliminary proceed¬ 
ings and such immediate use would prevent the further delay 

of this serious matter. j 








PPZSENT DISCIPLINARY PROCEEDING 
WELL RECOGNIZED UNDER NEW YORK LAW 


• ; 

31. Defendants commenced a disciplinary proceeding ’ J 
against plaintiff under the duties imposed upon then by 

Section 90 of the Judiciary La - / of New York State. Their use ' 
of plaintiff's Grand Jury testimony is not offensive to his 
5tn and 14th amendment privileges and said use is in full 
accordance with well-established New Sfork law. 

32. Defendants are legally in possession of the ■ 

« 

transcript of plaintiff's Grand Jury testimony such being duly, 

obtained by court order. j 

» 

* 

33. Defendants have not launched themselves upon a 
nnew or untried procedure in using such testimony in proving 

if its charge against plaintiff. As is set forth more fully in 

| ' 

defendants' brief, the New York cases are clear and undisputed 

! in the holding that compelled testimony may be used in the 
prosecution of a disciplinary proceeding. Further, the 

i 

!jSupreme Court has refused to upset such holdings. 

!l ‘ 

34. Defendants should not be precluded from or 

!| 

jldelayed in the performance of their tasks such being the 
.!expeditious prosecution of plaintiff's matter. 

it 


PLAINTIFF HAS WAIVED HIS RIGHT TO OBJECT 
TO THE USE OF HIS COMPELLED TESTIMONY IN 
A DISCIPLINARY PROCEEDING 

35. As noted above, plaintiff submitted a very 

detailed statement, dated April 26, 1973, to counsel for the 

Committee on Grievances in which he frankly and candidly 

* 

admitted the extent of his involvr.ent in the attempt to 
influence City officials. Further, in later responding to the? 
charge filed against him in the first proceeding, he requested 

i 

that such statement be deemed a part of his formal answer 
which he submitted on June 13, 1973. 


! 


* 







?) 36. Moreover, on June 21, 1973, the date of the 

' first hearing, plaintiff testified in his own behalf and did ; 
.» • 
not assert his 5th Amendment privilege against self-incrimina- 

tion to any of the questions posed by counsel for the Commit- : 

tee or the panel members. During the entire proceeding . ; 

plaintiff was represented by competent counsel who is special-' 

ized in the field of discipline. Further, respondent's 

compelled testimony was received into evidence without object— 

| 

ion by plaintiff. ; 

i! i 

37. Plaintiff now contends that to use his 

tj« I 

•'compelled testimony is offensive to his Constitutional 

I . . | 

privilege against self-incrimination and yet one year ago he ; 
freely admitted in writing, and orally under oath, his entire I 


role, in the 1965-66 events and, in effect, threw himself 
the mercy of the panel hearing the matter. 


upon 


38. Defendants contend that even if his privileges 
against self-incrimination were violated by use of his com¬ 
pelled testimony, he is now precluded from availing himself 
of his 5th Amendment privilege since he has effectively 
waived the invocation of such privilege. 

39. It would appear to be patently unjust for the 

i 

• federal courts to enjoin defendants from now using plaintiff*s 

l! . 

‘(compelled tei timony which has been reswom to by plaintiff and:, 

!*. I 

m effect, even elaborated upon by him, while ha was under no i 
compulsion to do so. I 


DEFENDANTS SHOULD NOT BE ENJOINED FROM 
COMMENCING A NEW DISCIPLINARY PROCEEDING 
AGAINST PLAINTIFF BASED ON EVIDENCE 
INDEPENDENT OF HIS COMPELLED TESTIMONY 

40. Even if this Court decided that a preliminary 

injunction should be granted in plaintiff's favor, such 









injunction should extend only to the use of his compelled 29 » 

r 

testimony. A preliminary injunction, if entered, should not i 

i 

preclude the use of other available evidence against plain¬ 
tiff. As noted above, defendants have in their possession 
evidence which could be used in proving the charge against 
plaintiff independent of his compelled testimony. Plaintiff 
has put forward no reason why a preliminary injunction should 
be directed at proceedings in general against plaintiff, but 
has only offered reason why a proceeding using his compelled : 


testimony should be enjoined. 

i 

41. Therefore, while defendants argue no prelimin- | 
i; ary injunction should be granted, if one were to be entered, 

j! 

j! it should be limited to a prohibition against a proceeding 
;! based upon plaintiff's compelled testimony only. 

I ' 

PLAINTIFF HAS FAILED TO PROVE THAT HE 
WILL SUFFER 1.JIEP ARABLE INJURY UNLESS 
- AN lriJUNCTlWl'3 S'RAftfED - 

42. Plaintiff has failed to demonstrate that he 
|would suffer irreparable injury by having to pursue his rene- 
Idies and/or request for injunctive relief in the state courts 


by first applying to the Appellate Division. 

43. In fact, no such injury would be occasioned 
by plaintiff. Plaintiff cannot be disciplined unless the 
defendants initiate an action against him in the Appellate 
Division and then only if the charge against him is sustained.! 
At the present time, proceedings against plaintiff are at a 
preliminary level and plaintiff's request for injunctive 

I 

relief, if appropriate at all, should be made to the Appellate 

i 

Division. During the progress of such application, plaintiff ; 


'i. 


.mu 


id remain a member in good standing of the New York Bar. 
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WHEREFORE, defendants pray that an order be 
entered herein denying a preliminary injunction in this action 
and further pray for such other and further relief as to the 

i 

Court may seem just and proper. 

Sworn to before me this 
17th day of June, 1974. 


MAR’/ McDOMALD ; 

t 

t 

| 

a 

i 




JOAN Bt'-A 

.ijtm/ public. of .•.** vsm 
No 2*1-5315312 
| i.i K r;s 

CcM*nisson Kircfi ->*'• 13/6 











reply affidavit in support of the motion for a preliminary 

INJUNCTION ANO IN OPPOSITION TO THE CROSS-MOTION TO 

DISMISS 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ANONYMOUS, an Attorney Admitted to 
Practice in the State of New York, 


Plaintiff, 


-against- 


THE ASSOCIATION OF THE BAR OF THE 
CITY OF NEW YORK and JOHN G. BONOMI, 
Chief Counsel, Committee on 
Grievances of the Association of the 
Bar of the City of New York, 

Defendants. 


74 Civ. 2398 (TPG) 

REPLY AFFIDAVIT IN 
SUPPORT OF PLAINTIFF'S 
MOTION FOR A PRELIMINARY j 
INJUNCTION AND AFFIDAVIT ! 
IN OPPOSITION TO | 

DEFENDANTS 1 CROSS MOTION i 
TO DISMISS ‘ 


STATE OF NEW YORK ) 

) SS.: 

COUNTY OF NEW YORK ) 


ARTHUR S. OLICK, being duly sworn, deposes and 


says: 


1. I am a member of the firm of ANDERSON, 

RUSSELL, KILL & OLICK, P.C., attorneys for the plaintiff-attorney 
herein. I submit this affidavit in reply to the opposing 

/ 

affidavit of Mary McDonald, Esq., associate counsel to the 
defendants and in further support of plaintiff's motion for a 
preliminary injunction herein. I also submit this affidavit in 
opposition to defendants' cross-motion to dismiss the complaint 
for failure to state a claim. 


2. In this action plaintiff seeks to prevent 

the continuation of disciplinary proceedings before the Bar 
Association predicated upon testimony elicited from him by a New 
York County Grand Jury under a grant of immunity after plaintiff 


asserted his rights under the Fifth Amendment. The complaint 
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seeks a declaratory judgment and an injunction predicated upon the 
simple proposition that disciplinary proceedings against an 
attorney are quasi-criminal in nature and may not be founded 
solely upon the use of tainted or immunized testimony. 

3. Plaintiff has moved for a preliminary 

injunction which defendants seek to prevent, on the grounds that 
(a) plaintiff was somehow linked with the notorious Michael 
Freyberg, Herbert Itkin, James Marcus scandal; (b) the instant 
application is premature since the State Courts have not yet 
acted; (c) the Constitutional privilege claimed by plaintiff 
is inapplicable under "well established New York Law"; (d) the 
plaintiff has somehow waived his right to object to the use of 
his compelled testimony; and (e) there is no irreparable harm 
to the plaintiff if he is disbarred or disciplined in violation 
of his Constitutional rights. Deponent submits that each of 
these arguments is patently untenable. 

THE TRUE HISTORY OF THE 
DISCIPLINARY PROCEEDING 

4- The recitation in the defendants' opposing 

a ffidavit of the alleged "history" of the disciplinary proceeding 
against plaintiff is replete with omissions and distortions. It 

i 

is gratuitously sprinkled with numerous references to other 
attorneys who have been convicted of crimes, references to 
"prosecutions", "discipline" and bribery. Defendants obviously 
seek to impugn plaintiff's character without trial by linking 
him with the notorious Michael Freyberg and Herbert Itkin who, 
together with the infamous James Marcus, were involved in 
numerous corrupt activities during the course of the Lindsay 
administration in New York City. In truth and in fact this 
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plaintiff had no connection with Freyberg, Itkin or Marcus and 
neither the New York County District Attorney nor the Grievance 
Committee of the Association of the Bar of the City of New York 
has uncovered a scintilla of evidence linking plaintiff with any 
of these persons. Defendants have in their possession the Grand 
Jury testimony and the testimony taken in the disciplinary 
proceedings involving attorney Michael Freyberg, Lindsay's 
former Tax Commissioner. This testimony discloses that neither 
Itkin, Marcus nor Freyberg ever knew or were aware of the 
plaintiff or had anything to do with him. The Grand Jury 
minutes of Freyberg's testimony (pp. 240-2) discloses that, in 
truth and in fact, Freyberg did not even have any dealings with 
Ralph Elyachar, the builder with whom plaintiff allegedly conferred 
on behalf of Melvyn Kaufman and to whom plaintiff allegedly 
caused a sum of money to be delivered, until after March 12, 1966, 
the date on which the Grievance Committee alleges that a sum of 
money changed hands. Thus, the evidence already in the hands of 
the Grievance Committee establishes that this plaintiff could 
not possibly have had anything to do with Freyberg, Itkin or, 
matter, James Marcus, as is suggested by the opposing 
papers, presumably in an effort to inflame the Court. Nowhere 
in Freyberg's testimony in the possession of the defendants is 
there any mention of the plaintiff. Freyberg did testify that 
he introduced Elyachar to Itkin and/or Marcus but this occurred 
during the Fall cf 1966, long after plaintiff's dealings with 
Elyachar. Freyberg was suspended from practice for three years 
for lying to a Grand Jury about the 1966 kickback scandal involving 
Marcus and the Jerome Reservoir - not the matter charged against 
this plaintiff. Itkin was charged with bribing Marcus and 
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resigned from the bar. Plaintiff was clearly not involved with 
either of them although defendants imply otherwise. The 
opposing papers constitute a clear manifestation of defendants' 
lack of good faith in proceeding against this plaintiff some 
eight years after the events of which they complain. 

5. The matters set forth in the charge letter 
annexed to the moving papers herein as Exhibit "A" have never 
resulted in any Grand Jury indictment or other criminal complaint. 
Significantly, the facts elicited before the Grand Jury do not 
even constitute a crime. However, they do represent a charge 

of unethical practice sufficient to warrant disciplinary 
proceedings including disbarment. They are predicated upon 
events which occurred in 1966. Nevertheless, it was not until 
February 4, 1971 (some five years later) that defendants 
procured the Grand Jury testimony underlying their proceedings 
against the plaintiff and it was not until January 11, 1973 
(seven years after the operative events and two years after 
defendants procured the Grand Jury testimony) that defendants 
first initiated any inquiry concerning plaintiff's alleged 
unethical behavior. In these circumstances, it ill becomes 
defendants to contend that "further delay of the disciplinary 
proceedings would be detrimental" or that the public interest 
demands prompt action. 

6. It was in 1967 that Federal and State 
Grand Juries heard evidence concerning the criminal activities 
of Michael Freyberg, Attorney Herbert Itkin and former New York 
City Water Commissioner, James Marcus. It was in February 1969, 
that Ralph Elyachar, a real estate man and builder, was charged 
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by a New York County Grand Jury with perjury in connection with 
Messrs. Freyberg, Itkin and Marcus. It was on December 18, 1967 
that Itkin and Marcus were first indicted for bribery and kick- 
backs involving a New York City reservoir cleaning contract. The 
indictments of Itkin and Marcus and the events surrounding their 
criminal activities were widely publicized. The publicity which 
appeared in the New York Press made prominent mention of Michael 
Freyberg, Esq. Plaintiff was not prominently mentioned although 
his name did appear in one or two newspaper articles in February 
of 1969 in connection with the perjury indictment of Ralph 
Elyachar. The Grievance Committee took no action until February 
4, 1971, when, according to Miss McDonald's affidavit, an order 
was procured from the Supreme Court, New York County, 
authorizing the New York County Grand Jury "to release the 
minutes of the 4th December 1967 Grand Jury in a matter entitled 
"People v. John Doe," the 5th June 1968 Grand Jury in a matter 
entitled "People v. Harry Hoe", and the 5th October 1968 Grand 
Jury in a matter entitled "People v. John Doe" to the Committee 
on Grievances of the Association of the Bar of the City of 
New York." The order releasing these Grand Jury minutes was 
procured at the behest of Francis J. Rogers, Assistant District 
Attorney in New York County, in connection with "inquiries 
involving a complaint against Michael Freyberg, an attorney..." 
Fortuitously and unbeknownst to plaintiff, his Grand Jury 
testimony was part of the testimony released to the Bar 
Association in the Freyberg affair. According to Miss McDonald's 
affidavit, the Bar Association proceeded against Michael Freyberg 
after his perjury conviction on December 17, 1970. Only 
testimony concerning Attorney Freyberg was sought and only 
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testimony concerning Mr. Freyberg was released by the Supreme 
Court to the Grievance Committee. A copy of the Court's 
order of Fet~uary 4, 1971 releasing the subject Grand Jury 
testimony is annexed hereto as Exhibit "A" and made a part hereof 
Upon examination of the testimony, the defendants discovered 
the plaintiff's testimony given under a grant of transactional 
immunity. Still, defendants did nothing until January 11, 1973, 
when defendants sent plaintiff the letter annexed hereto as 
Exhibit "B" and made a part hereof referring to a "newspaper 
article" in a vain attempt to afford legitimacy to their belated 
e ^-f°rts. it is submitted that the defendants are not only 
violating plaintiff's Constitutional rights in attempting to 
use his Grand Jury testimony but that they are also violating 
New York law in attempting to use Grand Jury testimony released 
in connection with proceedings against Michael Freyberg and not 
with respect to plaintiff. 


7• The pending disciplinary proceedings 

against plaintiff were thus instituted on the basis of tainted 
evidence on January 11, 1973. Confronted with this evidence 
the plaintiff clearly did not deny his sworn testimony but, 
rather, freely admitted what defendants already knew and sought 
to explain that he had no knowledge of Elyachar's activities 
or intentions, no knowledge of Itkin, Freyberg or Marcus and 
absolutely no intention to commit an illegal, improper or 
unethical act. This is the "voluntary" statement of April 26, 
1973, referred to in paragraph 9 of Miss McDonald's affidavit. 
Certainly, if the defendants are not entitled to use the Grand 
Jury testimony elicited from plaintiff under a grant of immunity 
they can take no solace from the fact that plaintiff, when 
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confronted with that testimony, affirmed its accuracy. If 
defendants are barred from using immunized testimony, they are 
likewise barred from utilizing the fruits derived from the use 
of such immunized testimony. 

8• It is indeed correct, as noted by Miss 

McDonald, that formal charges were made by defendants on May 31, 
1973; that plaintiff answered those charges on June 13, 1973; 
and that a hearing on those charges was first held on June 21, 

1973. The 1973 hearing resulted in a finding that the charges 
were sustained and further disciplinary proceedings were 
recommended. However, the 1973 proceedings were vacated in 
their entirety. Deponent, as substitute counsel for plaintiff, 
protested to the Chairman of the Committee on Grievances demanding 
that the prior proceedings be vacated and that they be started 
de novo by reason of the Committee's irregularities involving 
the denial to the plaintiff of fundamental rights of due process 
and specifically, involving the use by the Commitee of 
plaintiff's immunized testimony before the Grand Jury. Miss 
McDonald's statement that a new hearing was granted "to allow 
plaintiff the benefit ir. the change of procedures of the 
Committee on Grievances not available to him at the time of the 
first hearing" is both misleading and unsubstantiated. No reason 
was ascribed by the Chairman of the Committee on Grievances 
for the grant of deponent's application on plaintiff's behalf 
for a new hearing. Moreover, the "procedures... not available" 
at the time of the first hearing relate to corrective actions 
taken by the defendants after deponent protested that the 
plaintiff and other attorneys similarly situated were being 

I 


7 . 
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denied their procedural due process rights under then existing 
practices of the Grievance Committee. 

9. Proceedings were recommenced by the 
defendants on April 16, 1974 when a new "charge letter" was 
served. An answer to this charge letter was interposed and a 
new hearing was had at which Miss McDonald, as the prosecuting 
attorney for the defendants, offered the tainted Grand Jury 
testimony and deponent objected. The Panel of the Grievance 
Commiti-''e hearing the matter reserved decision after hearing 
argument and then overruled the objection. Only when the 
objection was overruled and the Grand Jury testimony was admitted 
into evidence before the Panel was this action instituted and 
the instant motion for a preliminary injunction sought. Thus, 
the only matter now before this Court is the propriety of 
deponent's objection in the 1974 proceedings and not the 
defendants' conceded violations of plaintiff's rights in 
connection with the 1973 proceedings. 

4 

DEFENDANTS ARE ESTOPPED BY 
THEIR OWN LACHES FROM CON¬ 
TENDING THAT FURTHER DELAY 
IS DETRIMENTAL 

10. It ill becomes defendants to urge Federal 
abstension on the grounds that delay of the pending disciplinary 
proceedings is somehow detrimental to the public interest. As 
indicated above, the defendants themselves delayed many years 
before bringing the instant proceedings. They knew of plaintiff 
as early as 1969 [Exhibit "B"] and were aware of Michael 
Freyberg's activities even earlier. Defendants contend that they 
waited, in the exercise of their own discretion, until after 


o 
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Freyberg 1 s conviction to seek evidence for a disciplinary 
proceeding against him. They apparently chose not to proceed sole 
on the basis of Freyberg's conviction but, rather, to embellish 
their prosecution of Freyberg with evidence procured from his 
Grand Jury testimony. This, they obtained in February 1971. 
Defendants waited another two years before making any inquiry in 
connection with the plaintiff's activities. They first 
inquired into plaintiff's activities in 1973. Another year went 
by before the second hearing was scheduled. In the light of 
these facts, it can hardly be said that the sudden claim of 
"public necessity" by defendants is now made in good faith. 

• It was the defendants who established 

their own priorities and determined that the plaintiff was the 
least important of the attorneys to be prosecuted for any 
connection, no matter how remote, with the Freyberg-Itkin-Marcus 
affair. Having made such a determination, defendants should not 
now be permitted to claim that time is of the essence. 

12. Equally inapposite, is defendants' 

contention that the instant proceeding in Federal Court is 
premature. By virtue of Section 90 of the New York Judiciary Law 
and Rule 603.12 of the Rules of the Appellate Division, First 
Department, the Committee on Grievances of the Association of 
the Bar of the City of New York is the administrative arm of 
the State Court in connection with the prosecution and discipline 
of attorneys. As Miss McDonald points out in paragraph 23 of 
her opposing affidavit, the pending hearing before a Panel of 
the Committee is a necessary preliminary step in the process of 
disbarment, a patently punitive action which inexorably results 






in the deprivation of an attorney's livelihood. The futility of 
awaiting the determination of the defendants and of the Appellate 
Division is manifested by the fact that, as Miss McDonald notes, 
the New York Court of Appeals has refused to recognize a lawyer's 
immunity from prosecution in a disciplinary proceeding based upon 
Grand Jury testimony elicited on the waiver of Fifth Amendment 
and Fourth Amendment rights. Moreover, a Panel of the Grievance 
Committee has previously found that the charges against plaintiff 
were sustained solely by reason of his Grand Jury testimony, 
otherwise immunized, so that it is unlikely that a second panel 
would come to a different conclusion. As clearly as night fol¬ 
lows day and day follows night, if this Court does not intervene, 
the charges against plaintiff will be sustained and his Consti¬ 
tutional rights violated. 


THERE HAS BEEN NO WAIVER ON PLAINTIFF'S 
PART OF HIS RIGHT TO OBJECT TO THE USE 
OF COMPELLED TESTIMONY 

13. Defendants argue that plaintiff has waived 

his right to protest the infringement of his Consitutional 
rights by reason of the events which occurred in connection with 
the prior proceedings, now voided by the defendants themselves. 
This shocking contention ignores the fact that plaintiff was 
granted a de^ novo hearing before the Committee on Grievances 
which, in effect, "wiped out" any errors or omissions in these 
prior proceedings. More important, defendants' argument is 
legally untenable. If plaintiff is entitled lo prevent the use 
of his compelled testimony in a disciplinary proceeding then he 
need not deny its very existence. If such testimony is immune 
or privileged, it simply may not be used for any purpose whether 
or not the plaintiff, under further compulsion, admits that such 












testimony was given. 
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14. At the time plaintiff was first called 
before the Grievance Committee he was admonished that if he 
failed to "cooperate" with the Grievance Committee he would be 
subjected to discipline for that reason. Instead of appearing 
uncooperative, instead of perjuring himself, instead of denying 
the existence of the material already in the hands of his 
prosecutors, plaintiff sought to explain that nothing in his 
Grand Jury testimony related to any criminal act on his part or, 
for that matter, any unethical activity. In essence, his 
"detailed statement" of April 26, 1973 sought to refute the 
operative allegation in the charge letter that in March of 1966 
plaintiff "believed that the means to be employed by Kaufman 
and Elyachar in delaying or blocking the Sommer application were 
to be illegal and that the money to be paid did not constitute 

a legal fee." While seeking to explain his lack of complicity 
and culpability plaintiff did, indeed, point out to the 
defendants that his testimony was compelled under a grant of 
immunity but this claim was brushed aside. These facts hardly 
constitute the waiver of any Constitutional privilege. They 
certainly do not constitute such a waiver in light of the 
fact that the prior proceedings were vacated. 

15. It is indeed curious that Miss McDonald, 
in paragraph 28 of her opposing affidavit, aruges that 
plaintiff "does not lose the right to press any objections he 
may have because of adverse rulings by a Panel of the Committee 
on Grievances..." while in paragraph 38 of her affidavit she 
contends "that even if his privileges against self-incrimination 
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were violated by use of his compelled testimony, he is now 
precluded from availing himself of his Fifth Amendment privilege 
since he has effectively waived the invocation of such privilege." 
The waiver is founded upon an alleged failure to properly 
object during the course of the prior proceedings which are now 
vacated and void, proceedings which Miss McDonald claims are not 
binding upon the Appellate Division. Deponent submits that 
the defendants simply cannot have it both ways. 

PLAINTIFF WILL SUFFER IRREPARAB LE INJURY 

UNLESS THIS COURT GRANTS INJUNCTIVE RELIEF 

16 * Jt is clear that further proceedings 

before the Grievance Committee and before the Appellate Division 
will be fruitless insofar as plaintiff's Constitutional rights are 
concerned. The highest State Court has already made it clear 
that it will not recognize plaintiff's Constitutional rights so 
that only Federal intervention can assure plaintiff of any 
protection. 

17 • To permit these Bar Association 

proceedings to continue does not only result in a financial 
drain on the plaintiff but also has a chilling affect on his 
ability to practice law. The pendence of disciplinary proceedings 
while ostensibly secret, has become known to certain clients and 
adversaries to plaintiff's decided detriment. Defendants are 
well aware of this. The pendency of the disciplinary proceedings 
has cast a pall over plaintiff's activities on behalf of his 
clients and has consumed inordinate amounts of time and attention. 
In these circumstances, to subject the plaintiff to the obviously 
futile procedures set forth in paragraph 23 of Miss McDonald's 

opposing affidavit would constitute, in and of itself, punitive 
action. 





CONCLUSION 


43a 


18. Defendants have not acted in good faith 

in proceeding against this plaintiff. They have waited inordinate 
amounts of time before taking action. They have sought to utilize 
Grand Jury testimony obtained not only under a grant of immunity 
but as the result of a completely different inquiry. They have 
sought to use Grand Jury testimony not specifically released to 
them by the Court, as required by law. They proceeded initially 
against the plaintifi in a manner which denied him substantial 
rights of due process. They now proceed to obfuscate the real 
issues here by attempting to link plaintiff with Messrs. Freyberg, 
Itkin and Marcus knowing full well that plaintiff never had any 
connection with these persons and that the Grand Jury inquiry in 
connection with which plaintiff testified never resulted in any 
indictments relating to bribery or corruption of public officials. 

19* Underlying all of the arguments of 

defendants herein is the specious proposition that somehow 
attorneys are s_ui generis and not entitled to the same 
Constitutional protections afforded other citizens. The patent 
injustice of such a proposition was recently noted by Attorney 
General William B. Saxbe in an interview on a National Public 
Affairs Center for Television broadcast. Commenting on the 
prosectuions of attorneys involved in the Watergate affair he 
remarked that: 

"... we are running the danger at the present time 
of cutting the cloth to fit on these cases and 
that we're using extralegal means, the threat of 
disbarment, the threat of exposure. Well, these 
are not legal and have no part in the proceedings 
in justice. We're using these to smoke people 
out and that we're using light sentences and 
we're using all kinds of inducements to make cases, 
and that we're walking the narrow line between 
really running a Justice Department or a justice 
system in this country and running a kind of kangaroo 
court where any ends — any means justify the ends." 
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" I think that we walk that narrow line. And 
I have mentioned before that this idea of 
circumventing the Fifth Amendment by" offering 
immunity and then trying to make them testify 
and then to prosecute them when they don't 
is a device that we should re-examine ." 

[Emphasis added]. 


• Here, plaintiff has committed no crime 

and has testified truthfully before a Grand Jury conducting an 
inquiry into the crimes of others. He did so under compulsion, 
waiving his 5th Amendment privilege under a broad and unlimited 
grant of immunity. Because he earns his livelihood as an attorney 
rather than in some other capacity, the District Attorney and 
the defendants would punish him for exercising his constitutional 
rights. This Court should not permit such manifest injustice. 


WHEREFORE, deponent respectfully prays that the 
motion to dismiss the complaint be denied and that th^, motion 
for a preliminary injunction be granted 



SWORN to before me this 2nd day 



STEVEN M. PESNER 
Notary PuWic. State of New York 
No 31-4506S81 
Qualified in New York Ceunty 
£tmm srJon Expires March 30. 1975 
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WHiMAfi, It. appear® fro. th® affidavit of Francia J. 
Roger®, Assistant District Attorney, dated February , ig 71 [ 
that the interests of justice would be furthered by releasing 
to the Ototte. on Grievances of the Aasoiciation of the Bar 
of tte City of Bev York the Grand Jury minutes of the Fourth 
Doctor 1967 Grand Jury in a eatter entitled People v. John 
Do., ; the Fifth June Iff. Grand Jury in a »att« entitled People | 
T. Harry Hoe. and the-Fifth October 1568 Grand Jury,in a matLr 
entitled People v. John Doe, all being inquiries involving a ' 

complaint against Michael Fr.yb.rg, an attorney, it is therefor, 
hereby | 

ORDERED, that the District Attorney of the County of 
New York i. hereby authorised to release the minute, of th. 
Fourth December 1967 Grand Jury in a matter entitled People v. 
aohn Doe. the Fifth June 1968 Grand Jury in a matter entitled 
People v. Harry Hoe, and the Fifth October 1968 Grand Jury ll - 
a matter entitled People v. John Doe to the Committee on 
Grievance, of the Association of the Bar of the City of New York 
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This Committee is presently reviewing the conduct 
of certain attorneys who appeared before the Grand Jury of 
the Supreme Court of the State of New York, New York County 
in 1968 relative to an investigation into the possible un¬ 
due i n f 1 u pnn ..the. M ew-Cfork—Cu.Cy^-Itlauni 

(rniTdistricl "attorhey-'o'f'New~Ydrk-C6unty has for— fco 

I us the Grand Jury minutes relative to this matte 
I nave reviewed your testimorw g jven_be fore tha 
rOctober and November 19 68. Please come'to the”office of 
^tiiTs^U^ittee^at^TllT^T^ on Thursday, January 25, 1973, 
bringing with you any files or other information you may 
have relative to this matter. We wish to discuss your 
testimony with you and you of course have the right to be 
represented by counsel at that time. 

Very truly yours. 


Mary“McDonald 
Assistant Counsel 
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TRANSCRIPT OF THE JULY 3, 1974 HEARING ON THE 
MOTIONS FOR A PRELIMINARY INJUNCTION AND TO 
mcs DISMISS 

UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


-x 

ANONYMOUS, : 


Plaintiff, 


vs. 

THE ASSOICATION OF THE BAR OF THE 
CITY OF NEW YORK. 


74 Civ. 2398 


Defendant. 


x 


Before: 


HON. THOMAS P. ORIESA, 

District Judge. 


New York, July 3, 1974; 
10.30 o'clock a.m. 
(Room 906) 


APPEARANCES: 

ANDERSON, RUSSELL, KILL & OLICK, Esqs., 

Attorneys for Plaintiff; 
BY: ARTHUR OLICK, Esq., and 

STEVEN M. PESNFR, Esq., 

Of Counsel. 

MARY MCDONALD, Esq., 

Attorney for Defendant. 


SOUTHERN DlST. ICT COURT REPORTERS. U S. COURTHOUSE 


ft n i i 


47 


• • « u i 


n * 















**8a 


1 

mcs 2 


2 

THE COURT: I don't understand why it took so 


3 

long to get the reply memorandum. Who is here for the 


, 4 

plaintiff? 


5 

MR. OLICK: I am, your Honor, Arthur Olick. 


6 

THE COURT: Mr. Olick, you had the defendants 


7 

materials about June 19. 


8 

MR. OLICK: That is correct. 


9 

THE COURT: Now I get, five minutes before the 


10 

hearing or at the time of the hearing, a reply memorandum 


11 

and a reply affidavit dealing with a question of law you 


12 

must have known was in the picture from the very beginning. 


13 

Why w.sn't it given me before this? Why do we have a 


14 

hearing in a situation where I can't get prepared for it? 


15 

MR. OLICK: That is my fault, your Honor. 


16 

It is a matter, of course, involving an attorney and I have 


17 

been working very closely with the attorney involved here. 


18 

and every piece of paper has been gone over in great detail 


19 

over a period of time. I apologize to the Court for the 


20 

fact that it v/as delayed. We had not wanted to ask for 


21 

any further adjournments. 


22 

THE COURT: All right. 


23 

Oo you deal in your papers with the Erdmann 


24 

case? 


25 

MP. OLICK: Yes, your Honor. 
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THE COURT: Where is that dealt with? Where 
is your discussion of Erdmann? 

MR. OLICK: It is on page 8 of the reply brief. 

(Pause.) 

% 

THE COURT: That only quotes that portion of 
Erdmann characterizing the disbarment in a quasi-criminal 
proceeding. Where is your discussion of Erdmann on the 
abstention point? 

MR. OLICK: With respect to the abstention point, 
your Honor, the discussion of the doctrine of abstention 
commences on page 11. 

THE COURT: Where is the discussion of Erdmann 
in that portion of your brief? 

MR. OLICK: Erdmann specifically is not 

discussed there. 

THE COURT: Isn't that the most germane case on 
the abstention point? That is a case dealing directly 
with the question of whether there should be abstention 
by a Federal District Court at the time of a disciplinary 
proceeding in the New York State Courts. 

How do you distincuish Erdmann from the present 

case? 


MR. OLICK: On the basis, your Honor, of the 

decision of the United States Supreme Court two years aoo 


*OUTNERN 01*1 UCT COURT REPORTERS. U.*. COURTHOUSE 
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in Steffel versus Thompson. In Steffel v. Thompson we 

have the Court considering the — 


with? 


HF COURT: What did Steffel v. Thompson deal 


Steffel v. Thompson dealt with this question of 


abstention and distinguished between what is tantamount to 
an administrative type proceeding, where the case has not 
actually gotten into the courts and thereby removed the 
requirement under Younger v. Harris, which the Erdmann case 
looked to, of showing bad faith in the prosecution. 

Since we are asking here essentially for a 
declaratory judgment and injunction involving the action 
of the Bar Association's Grievance Committee in a proceed¬ 
ing that has not yet gotten to the Courts, we believe under 
the doctrine of Steffel v. Thompson decisions like Erdmann, 
which are predicated on prior law, are not applicable. 

With respect to the doctrine of Federal 
abstention it is our position that we do not have to demon¬ 
state, although we think we have them inserted, bad faith 
in terms of the prosecution of this case as well as the 
substantial constitutional right. We are asking for 

a declaratory judgment and injunction against the Ear 
Association and the Grievance Committee from proceeding, 
and under the Steffel v. Thompson doctrine unless there is 
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2 

a State Court criminal prosecution -- 

3 

THE COURT: Do you have a copy of the Steffel 


case with you? 

5 

MR. OL1CK: I do not, your Honor. it is 410 

6 1 

'* S * 953 * Tt ma y n °t be in the bound volume. 

7 

Our position on Federal abstention is that we do 

8 

not hove here a Federal Court criminal prosecution for 

9 

purposes of abstention. I would draw this distinction. 


10 

11 

12 

13 ! 


THE COURT: The thing is that Erdmann in a sense 
went off on two grounds. One was what Judge Mansfield 
seems to have characterized a disbarment proceeding. Here 

is what he says, and this in 458 Federal 2d 1209. n e said 
that: 

"A Court's preliminary proceeding against a 
member of its bar is comparable to a criminal matter 
than to a civil proceeding," 

and then tlu re is further discussion on page 1210 and he 
quotes Ruffalo, the Supreme Court case, as stating that: 
"Disbarment proceedings are of a quasi- 
criminal nature," 

and he also, it seems to me, goes off on what really is an 
independent ground in applying the Younger and that is that 
the relationship between the State Courts and the attorneys 
practicing before those Courts is a delicate one and one 
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in which the State Courts have a particularly close 


3 

interest and where the Federal Courts should he very loathe 


f 4 

to interfere. 


5 

My law clerk called up and said the citation 


6 

you gave, 410 U. S. 953, is the granting of cert. 


7 

MR. OLICK: Tell him to look at 39 Law Addition, 


8 

2nd, 505. 


S 

THE COURT: We don't have it. Is it a 1974 


10 

case? 


> 11 

MR. OLICK: A 1974 case. 

0 

12 . 

THE COURT: Tell the law clerk to look in Lav; 


13 

Week; that it is a 1974 case, Steffel v. Thompson. 


14 

MR. OLICK: If I may address myself to those 


15 

two points -- 


16 

THE COURT: I'm not finished. 


17 

Judge Lumbard, it seems to mo, verv carefully 


18 

refrained from callinn a disbarment proceedinci a criminal or 


19 

quasi-criminal proceeding, and his oround for the applica- 


20 

tion of the abstention doctrine v/as stated at page 1213, and 


21 

he said: 


22 

"While these principles were stated in cases 


23 

1 

involving straight criminal proceedings, I believe 


24 

that they apply with equal force to proceedings 


25 

reoardinq the conduct of members of the bar. Thus, 



\ 
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when State Courts do initiate an inquiry into 

3 

attorney's conduct they deal with a matter of such 

4 

great importance to the State and its citizens that 

5 

the Federal Courts should be as slow to interfere 

6 

In these proceedings as in State criminal proceed¬ 

7 

ings." 

2 8 

Now, in light of that I would like you to tell 

9 

me what the facts were in Steffel against Thompson. I will 

10 

get the case up here, but let's start analyzing that and 

11 

see if it really undercuts the basic rationale of Erdmann. 

12 

MR. OLICK: Your Honor, first, it doesn't deal 

13 

with an attorney per se. 

14 

THE COURT: What does it deal with? 

* 

15 ! 

MR. OLICK: I don't have the facts right here. 

16 

but the gravamen of the decision was that in dealing with 

17 

Younger v. Harris when you are faced with a constitutional 

18 

issue under the Federal Constitution that the abstention 

19 

doctrine is further limited by requiring that there be an 

1 

20 1 

| j 

actual State proceeding, not a proceeding preliminary to 

21 

a State proceeding, not an administrative proceeding which 

22 

leads to a State proceeding, but where there is a threat 

23 

of such u State proceeding in the future and you are faced 

24 

with an administrative determination, Younger v. Harris 

' 25 

doesn't require that you abstain except for a showinq of 

\ 
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25 | 


bad faith. 


Now, there is a distinction that we make which 


we think is important and it relates to what Judge 
Mansfield was doing in Erdmann. It is true that in the 
Ruffalo case in dealing with an attorney in a constitutional 
issue the Court held that disciplinary proceedings were 
guasi-criminal in nature. We believe that is correct 
with respect to the merits of the constitutional claim and 
we cite that case for that proposition. But that is in 

a different context from the doctrine of abstention. 

In the case of an abstention under the Steffel 
doctrine and under the Dumbrowski v. Pfister doctrine, 
despite Younger v. Harris, you have to show in order to 
invoke the abstention doctrine that you have an actual 
State prosecution. Where you don't have an actual State 

« 

prosecution abstention does not apply despite the fact that 
on the constitutional issue, which is a separate issue, 
we feel that the Fifth Amendment privilege is applicable 
here because a disbarment is quasi-criminal for this 


purpose. 


THE COURT: I can see a possible distinction 


depending on the purpose 


MR. OLICK: That is right. 

THE COURT: The distinction, I thought, that was 


southern oisi mict count reporters. u.s. courthouse 
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2 

really made in the cases was that for the purposes of 


3 

abstention the proceeding would be treated like the 


x 4 

criminal proceeding in Younger. The same considerations 


5 

would apply, but for the sake of the Fifth Amendment it 


6 

would not be treated as a criminal proceeding. Anyway, 


7 

let's face the Younger problem first. 


8 

MR. OLICK: We are arguing just the reverse of 


9 

that. 


10 

THE COURT: I know that. Let me just take a 


11 

minute to read the Steffel against Thompson decision, if 


12 

you don't mind. Why don't you just sit down. 


13 

MR. OLICK: All right. 


14 

(Pause.) 


15 

THE COURT: One thing that is clear is that 


16 

Steffel against Thompson did not involve any administrative 


17 | 

proceeding preparatory to actual Court proceedings. it 


18 

involved a situation where people are told that they had to 


19 

stop distributing leaflets and if they didn't they would be 


20 

prosecuted under a State law, so they were in the position 


21 

of, as Justice Brennan, pointed out of being threatened 


22 

v/ith criminal prosecution as an inducement to get them to 


23 1 

stop their activity; but there wasn't any actual prosecu¬ 


24 j 

tion in being which they could actually test, the activity 


25 

where there was the consitutiona1 Questions. 
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T think that it does not undercut Frdmann at 
all. I would feel bound by Frdmann. 

MR. OLICK: There is another aspect. 

Assuming, argumendo, that the Erdmann standard 
remains and that the Court treats a disciplinary proceeding 
as part of a State prosecution, nevertheless under the 
Younger v. Harris doctrine as enunciated in Erdmann, there 
is no Federal abstention it is demonstrated that there is 
bad faith in the prosecution as well as a substantial 
infringement of constitutional right. We maintain here 
that there are sufficient facts to raise the question of 


bad faith. 


these: 


The facts fundamentally, your Honor, are 


The operative facts involvino this attorney's 
activities took place in 1966. The orand jury testimony 
took place in 1968. In 1968-1969 there were one or two 
newspaper articles which actually mentioned the names of 
the principals involved here and two of them I know of at 
that time mentioned the name of this attorney. It wasn't 

until 1971 that the Par Association, in connection with 
its investigation and subsequent disbarment proceedings 
against Michael Freyberg, the former president of the New 
York City Tax Commission, asked for qrand jury minutes. 

In 1971 th" Court in Now York County oranted the 
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2 

application on an affidavit of Assistant District Attorney 


3 

Francis Rogers, who was the prosecutor in these investiga¬ 


4 

tions in connection with the matter of Mr. Freyberg, and 


5 

released the minutes involving the Freyberg investigations. 


6 

Apparently part of what was released was the 


7 

testimony of this particular attorney. 


8 

Tin: COURT: So that brought the name of this 


9 

particular attorney in 1971 to the attention of the Crievanct 

fe 

10 

Committee? 

# 


11 

MR. OLICK: That is true. Nothing happens 


~12 

before 1973. 


13 : 

1 

TIIF COURT: Is that bad faith in the sense of 


14 

| thOS ° CaSCS that £oll °” vounger? What kind of bad faith 


15 

are they talking about? Isn’t it bad faith in this 


1 

16 ! 

regard: 


17 

That if a plaintiff can prove that criminal 


18 

prosecutions aren’t really being used in the normal, bona 


19 

fide sense of prosecuting somebody or what is regarded to 


20 

be a crime, but there is the use of multiple criminal 


21 

prosecutions, or extraordinary delay or something that 


22 

indicates that the criminal prosecutions re being used as 


23 

a weapon to, say, stop blacks from voting or as a weapon to 


24 

ach ieve some purpose beyond the normal enforcement of the 


25 

criminal laws, in my understanding that is the bad faith 
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that the Courts are talking about; isn't that right? 

MR. OLICK: That is what has happened in partic¬ 
ular cases, but the bad faith here — 

THE COURT: What is the Supreme Court talking 
about when they are talking about bad faith in the context 
of the Younger problem? 

MR. OLICK: What they are talking about in terms 
of bath faith is some extraordinary or different set of 
circumstances that is not in the normal course of a 
criminal prosecution. 

THE COURT: Has anybody ever held that a two- 
year delay in getting to a problem is a kind of bad faith 
that the Supreme Court is talking about in the Younger line 
of cases? 

MR. OLICK: You never have to reach that case in 
that situation in a criminal prosecution because you have 
statutes of limitation: Here you have no statute of 

limitations. It is not just a two year delay by any 
means. 

THE COURT: Is there any contention that the 
Grievance Committee is doing anything here other than with 
a motive to determine whether the man should be disciplined 
or not? There is is indication that this is being done 

for a corrupt purpose or motive. That doesn't appear on 
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2 

its face, such as for some personal vindictiveness or 


3 

hurting the man politically. 


-> 4 

MR. OLICK: Not by reason of any political 


5 

activities, his race, color, creed, national origin or any¬ 


6 

thing of that kind. 


7 

THE COURT: Nor any personal vindictiveness. 


8 

MR. OLICK: What has happened here is the fact 


9 

that v/hat was adduced in the entire investigation led only 


10 

to perjury indictments of other people. No crimes were 


11 

committed. This particular individual was not in any 


12 

way linked -- the grand jury testimony not only of himself 


13 

but of Mr. Freyberg and others discloses he wasn't linked 


14 

and he didn't know Marcus, Itkin or the rest of these 


| 15 

people. He wasn't involved with them at all. in fact. 


1 16 

the Marcus-Itkin affair was after the facts involving him. 


17 

It just happened that one of the persons he dealt with 


18 

later was put in touch with Marcus-Itkin and that is how the 


19 

whole thing developed. He hasn't been accused of any 


20 1 

1 1 

crime. Nobody who was involved with him was accused of 


21 

any substantive crime, only perjury, and then, when they 


22 

ft 

refused to tell about it, then they went all these years 


23 

before coming after him. They knew about this in 1969. 


24 

They didn't even net his testimony under proper sources. 


25 

Just incidentally the order involves Freyberg. 
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THE COURT: Did the Grievance Committee have his 
name before they got the testimony in 1971? 

MR. OLICK: They say in their charge regarding 

the newspaper article that the only newspaper articles 
were dated no later than 1969 that had his name. They 
must have had his name before then. There isn't a news¬ 

paper article in the country we can find later than 1969. 
There were only two in New York at the time that ever 
mentioned his name. They say, »R e newspaper article." 
They didn't do anything until 1973. 

THE COURT: Did they have the newspaper article, 

consider that there was a disciplinary offense, and then 
intentionally delay? 

MR. OLICK: Your Honor, it is impossible to show 
that they intentionally delayed. 

THE COURT: A newspaper article is now used by 

them as some part of the charges, but you are talking about 
bad faith. 

Do you claim that they have been considering this 
matter since 1969 as to your client and have intentionally 
deferred it until 1973; is that what you are claiming? 

MR. OLICK: I am not claiming an intentional 
delay because I don't know, but I submit that it is bad 
faith even if it is negligent delay. 
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j 

2 

THE COURT: But you don't claim that they 


3 

actually focused on this matter until at least 1971 when 


4 

they got the grand jury testimony, do you? 


5 

MR * 0LICK: I don't know what they did between 


6 

1969 and 1971. 


7 

THE COURT: All right. 


8 

MR. OLICK: But from 1971 to 1973 they had the 


9 

grand jury testimony. They waited another two years. 


10 

THE COURT: Let's get to the period 1971 to 


11 

1973. Let's assume that they really for one reason or 


12 

another didn't focus on the matter until 1971 or some time 


13 

when they were reviewing this grand jury testimony. 


14 ! 

What is the bad faith in waiting until 1973? 


15 

Didn't they go ahead with a couple of others first? 


16 ! 

MR. OLICK: The only one they went ahead with 


17 ! 

was Mr. Freybero. 


18 i 

THE COURT: Right. 


19 ! 

II 

MR. OLICK: They waited until Mr. Freyberg was 


20 | 

convicted of perjury for his testimony before the nrand 


21 

jury. They asked for his testimony before the grand jury 


22 

and the testimony involved in the Freyberg matter, and they 


23 

got the testimony which included apparently this attorney as 


24 

well. They then proceeded against Mr. Freyberq who 


25 

had -- 
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THE COURT: This is in 1971? 

MR. OLICK: Yes. They then proceeded against 

Mr. Freyberg and there was nothino to stop them from 
proceeding against this attorney as well because nothing 
involved in the Freyberg matter related to the events 
charged against this attorney. Mr. Freyberq isn't even 
mentioned in the testimony of my client because he never 
met him, he never knew him, and they know that because even 
in Mr. Frcyberg's testimony before the grand jury, which 
they have made available, there is no reference to these 
particular events with which this attorney is charged. 

They then wait two years, from February 
4th, 1971 to January of 1973, before pursuing this attorney. 

There is no statute of limitations as such, but 
~submit to this Court that it is bad faith to delay that 
long. If this man is a threat of any kind, if there is 
unethical practice, there must be some rule of diligence, 
of proceeding promptly against him. There isn't. 

They could have waited another 10 years and come against 
him. This charge, already in 1973 — 

THE COURT: Did you represent the plaintiff in 
the proceedings that were commenced last year before the 
Association of the Bar? 

MR. OLICK: I did not. 
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2 

THE COURT: Why is it you did not disclose those 


3 

proceedings to me in your original affidavit? what did 


4 

you think would happen? Did you think I wouldn't have 


5 

my attention called to those’ 

11 


6 

| MR. OLICK: Your Honor, the 1973 proceedings 


7 

on my position were vacated for a whole series of irregu¬ 


8 

larities which we charadterized as denials of due process 


9 

rights. The Dar Association saw fit to vacate those 


10 

proceedings. 

4 

11 

THE COURT: Why did you not mention those 


12 

proceedings in your affidavit? 


13 

MR. OLICK: Because I didn't think it was fair 


14 

to mention them because they had been vacated and wiped out. 


15 

I didn't want to come into court and attack the Par 


16 | 

Association for things they had corrected. They cave 


17 ! 

my client an entirely new hearing and corrected — 


18 

n:r COURT: We have been talking about time. 


19 

Isn't it relevant, extremely relevant, to have me know all 


20 

of the facts about what happened beginning in the spring of 


21 

1973? 

I 

22 

MR. OLICK: Yes, but that arnument onlv relates 


23 

to Younger v. Harris, and until the doctrine of abstention 


24 

was raised as a defense that wasn't at issue and all those 


25 

facts are in the papers that are now before you. 
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I did not want to attack the Par Association 
for any kind of bad faith, even laches or delay. 

THE COURT: On what grounds did you persuade the 
Dar Association to grant a rehearing? i, that a matter 
of record in anyway? 

OLICK. It is a matter of record before the 
Dar Association. I have no hesitancy in telling your 

"°nor. I didn't bring it before the Court because they 


Honor, 


have corrected it. it is in three specific - 
THE COURT: What was it? 

MR. OLICK: HO. 1, at the hearing the chairman 
of the Grievance Committee appeared. „e had not been 
scheduled to be on the panel and he walked into the room. 
He sat down and said, "If you don't mind. I am going to sit 
on this panel," Mr. so-and-so attorney "and your counsel 
hore. i know I am not scheduled. if you havc no 

objection. I would like to appear. n y th6 uay . , know 

I have one matter with your office. Mr. Attorney. Do you 
object?" 


It happened suddenly. The fact of the matter 


was there were three or four other matters of which the 
chairman apparently was not aware which had not been dis¬ 
closed, which were even more material. That was one of 


the issues. 
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THE COURT: One of the issues was whether the 
claim should sit. actually sit on the panel. „ 0 actually 
sat on the panel. of course, the rules of the Bar 
Association give every attorney in a grievance proceeding 
a right to challenge botn for cause and peremptorily. 

That was decided? 

MR. OLICK: Yes, that was taken care of. 

We got a new hearing. 

The second ground was that in the charge letter 
it was the practice of or has been the practice of the 
Grievance Committee that if there have been any prior 
proceedings going back 10, 15, 5, 4, 3, any number of 
years, in the accusations, that is put right at the begin- 

nimj ‘ Jt 1S as if ln an indictment in a criminal case 

the indictment charoed that in 1922 he was convicted of 
grand larceny, i n 1952 he v/as c ^, argcd with such and such 


ning 


and was admonished 


It is all put in. 


24 ! 


Our contention was that this is a denial of due 
process because it prevents a fair adjudication of the 
particular charges. That is no lonoer the practice of 

the Grievance Committee. It is not in this case. That 
had been done previously. 

The third major ground — 

.III, COURT: I don't understand the sionificance 
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of that. Are you saying that you contended before the 

3 

Grievance Committee that there were thinqs that should_ 

4 

MR. OLICK: Should not have been in the charges. 

5 

which were put In the charges, and which by putting them in 

6 

1 

the charges in the prior hearing — 

7 

THE COURT: Old matters? 

8 

MR. OLICK: Old matters not relatino to the 

9 

1 

particular charges. They have changed this practice. 

iO 

THE COURT: What was the third qround? 

11 

J MR. OLICK: The third was this particular item 

12 

of the use of the grand jury testimony. There is no 

13 

written decision of the Grievance Committee. I don't 

" 

know on what specific grounds they vacated the prior hear- 

15 i 

ings. 

16 1 

THE COURT: This was the ground that you presented? 

17 | 

II 

MR. OLICK: Yes, I presented these three grounds. 


THE COURT: What did you specifically object to? ! 

19 1 

As I understand it, the three things happened at one time 

20 j 

or another in the first proceedings before the Grievance 

21 

Committee. 

2* 

i 

One, the plaintiff's grand jury testimony was; 

23 

received. 

24 1 

MR. OLICK: Yes. 

25 

THE COURT: Second, the plaintiff filed a 
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21 

lengthy written statement before the formal hearing; riqht? 

3 

MR. OLICK: Yes. 

4 

THE COURT: And third, he actually testified in 

5 

the formal hearing: right? 

6 

MR. OLICK: Yes. 

21 

7 

THE COURT: What was the nature of your objection 

[ 

8 

to the Grievance Committee on this subject specifically? 

9 

MR. OLICK: On this subject the objection was 

10 

that all of that testimony and the fruits thereof is 

11 

immunized by the grant of transactional immunity in the 

12 

State Court proceedings. 

13 

THE COURT: In other words, your objections -- 

14 | 

MR. OLICK: The same ones 1 am raising here on 

15 | 

the substance. 

16 ! 

THE COURT: I assume your objection is to even 

.7 

have the proceeding at all amounts to unlawful fruit of the 1 

18 

1 

11 

unlawful use of the immunized testimony? 

19 | 

MR. OLICK: Not quite. It is quite conceivable i 

20 

that the Bar Association could have independent evidence 

21 ! 

not derived from the grand jury minutes. It is onlv the 

22 | 

grand jury minutes and the transactions related therein _ 

23 

there may be other things in other evidence. I have never 

2-1 

seen any and, frankly, I don't think they can develop any, 

25 | 

but anything derived from the transactions stated in the 


|! 

I 


tnuTMFAM niti mrr mint ore^oTroc 











- ..— 



68a 

1 

cs 

22 

2 

grand jury minutes for which he was granted transactional 

3 

immunity and the fruits thereof we claim is constitution- 

4 

1 ally privileged. 


5 

THE COURT: 

You are objecting to having a hearing 

6 

as such; right? 


7 

MR. OLICK: 

bo. I am objecting to the evidence. 

! 

8 

THE COURT: 

You are objecting — 


9 

MR. OLICK: 

Their use of the grand jury hearing 


10 

and the evidence derived therefrom to prove their case. 


11 

THE COURT: 

What evidence do you claim is 


12 

derived therefrom? 

I want to get this clear. 


13 

MR. OLICK: 

They can't prove their case any other 


14 ! 

way. I am claiming 

transactional immunity under New York 


15 

law. That is what he got. That is the broadest type 


16 | 

of immunity. I don' 

t think they have any other basis 


17 ' 

to proceed against him 

• I know of nothing. I don't 


18 || 

| 

think 1 know of anything. 


19 1 

THE COURT: 

You would certainly object to the 


20 

use of the grand jury 

testimony? 


21 1 

1 

MR. OLICK: 

Yes. 


22 1 

THE COURT: 

Let's suppose they began asking the 


23 j 

plaintiff questions based upon the information the got from 


24 

the grand jury testimony. You would object to those 


25 ! 

questions? 
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MR. OLICK: Yes, your Honor. My point is that 
if a man is given immunity before the grand jury he walks 
out and the press asks him "What is it all about?" 

He can tell them v/hat happened and he will still 
be immunized. He hasn't waived his privi. '■'ge. If he 
is immunized, he is immunized. if you grant someone 

immunity he has immunity from prosecution against those 
transactions. It is not imposed upon him that he remain 
secret about them. 

In this case they didn't go out and talk to the 
press. They brought the man in and said, "We have your 
grand jury testimony. We know all about that. There 


it is." 


He said, "How can you use that?" They cited 

Mow York law. New York lav; will not recognize this 
constitutional right. It is futile to go through the 

Mew York procedures and practice. We know positively what 
the Mew York Courts have done with this until the Supreme 
Court or the Federal Courts, which I submit to your Honor 
are the best interpreters and holders of the Federal 
constitutional rights, and I believe that is this Court's 
function to interpret and apply Federal constitutional law, 
despite the State's. Until that happens there is no 

point in going through the State Court proceedings. We 


1 1 
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know precisely what the State Courts will do. They have 
considered this point many times. I don't believe when 
the Supreme Court will ultimately get an appeal from the 
decision of the State Courts on a matter of this sort or 
when a Federal Court's State position will bo sustained. 

t 

Other States have now gone the other way. 

The Federal doctrine is developino daily. i am dealing 
here with a particular attorney who is finnting for his 


livelihood. 


raising? 


THE COURT: He was represented by counsel? 

MR. OLICK: Yes. 

THE COURT: It was a different counsel? 

MR. OLICK: Yes. 

THE COURT: They did not raise the point you are 


MR. OLICK: They raised it informally, not 


the record. It was a matter of discussion. It was 
not raised on the record. Miss McDonald knows how it was 


20 || raised. 


I submit that that doesn't prccluse us from 


raising it when the hearing has been vacated. Moreover, 

I submit that even if that hearing was before the Court and 
had gone up, there is not a waiver because a waiver of a 
constitutional right must be clear, explicit and intentional 
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His riohts 


and not just inadvertent. 

Hero we have had a reversal. it is tantamount 
to bavin, a trial before a nes prius court. Fven if you 
are reversed, you can still go back and raise your objection. 
It is a de novo trial. That is what we have here. 

TFE C0URT: Was this one ofthe grounds? 

MR. OLICK: it was one of the grounds. i don't 
know on what grounds the bar Association granted my applica¬ 
tion. i am very pleased that the two prior, what I call 

mistakes or denials of his rights, have not been repeated. 

I am eclighted that is not before the Court. His riohts 

are now protected. but when I talk about a two-year 

delay I am going back to 1973 in January. They had the 

minutes in 1971. The first proceeding, the first charge I 
letter, the charge inquiry — it wasn't even a charge | 

letter - was in January 1973. That is when they first [ 

called hin in. Tho events took place in 1966. You can 

imagine the raction of the attorney all these years after 
this occurred. 

THE C0URT: y our point about it being fruitless 
to go through the New York Courts because you say it is a 
foregone conclusion -- 

MR. OLICK: The cases are legion and modern. 

THK COURT: Let's assume that in general, just 


SOUTHERN OiSTMirr rnua 





assume for purposes of discussion so that we can get this 
to this point, that the doctrine of abstension would 
normally apply here. what I want to try to get to is 


this : 


Is there any relaxation of that doctrine simply 
because the conclusion of the State Court would be foregone? 
I don't know of any such relaxation. 

Have You got a case on that? 

MR. OLICK: No, I do not. 

What the Courts have dene In many cases is drawn 
the distinction between actual criminal prosecution. They 

have looked at in terms of the stage at which the proceedinas 
are brought. 

In the Tang case, for example, in the Second 
Circuit, it went eff on the issue the State Court had 
already decided the constitutional issue which was res 
adjudicata and thoy wouldn't let the Federal Court inter¬ 
vene because the state Court had decided that, and you had 
to go through that procedure. You had to follow the 
ordinary procedure. you have not to do this. You have 
got to raise your Federal constitutional issue in a Federal 
Court at the proper time, even that, or you have to co 
through the route of applyinc for certiorari. we submit 
wo don't at the very inception of the proceeding. 
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TI'E COURT: The choice is whether you are 
supposed to go the route of the State Court and then 

certiorari, and then whether you can come into the Federal 
Court. 

I gather that the identity of this plaintiff 
was not revealed beyond the confines of the Par Association 
proceeding of what went on in 1973; is that rioht? 

MR. OLICK: Not officially. Unfortunately 
there have been several instances where the question has 
been raised in courts with his clients. The information 

has gotten out. How, I do not know. I cannot charge 

the Ear Association. 

THE COURT: Are those things supposed to be 
officially confidential? 

MR. OLICK: Officially they are. 

MISS MCDONALD: And they were confidential. 

MR. OLICK: The only people who know about it 

are the people on the Ear Association Grievance Committee, 
counsel 

| 

THF COURT: Eut at least as far as what the 

i 

intention is, the intention is to have those thinas con- 

i 

fidential? 

MR. OLICK: Yes. 

THE COURT: Let's suppose that a matter does get 
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through the Grievance Committee at the Far Association 

and is referred to the Appellate Division and they start 
their proceedings. 

Nov;, the proceedings in the Appellate Division, 
are they public or are they confidential? 

MISS MCDONALD: Likewise confidential according 

to Section 9-n of the New York State Judiciary Law. 

THE COURT: When does it become public? 

MR. OLICK: When the Appellate Division approves 

cr disaffirms a Referee's report unless the Appellate 
decides to keep it confidential. 

Is that right? 

MISS MCDONALD: That is right. 

THE COURT: The Appellate appoints a Referee? 



MR. OLICK: The Bar Association holds a hearinq 
and if they recommend that the matter go further -- they 
can admonish, dismiss or recommend that the matter goes 

further. If that is approved by the Executive Committee 

it then goes to the Appellate Division. 

The counsel for the Grievance Committee normally 
acts as prosecutor. The Appellate Division appoints a 

Referee or Hearing Examiner to take testimony. He then 
makes a report to the Appellate Division and the Appellate 
Division makes a determination based on his report a>nd 
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recommendation, 


29 


THE COURT: Let's focus for a minute on some¬ 

thing I would like to ask Miss McDonald. 

Is there a statutory authorization for the 
activity of the Car Association Grievance Committee? 

MISS MCDONALD: Yes, there is. It is also in 
Section 9-D of the Judiciary Law. 

THE COURT: What part of Section 9-D? 

MISS MCDONALD: I am not sure of the subsection,. 

It is also found in 603.12 of the Appellate Division Rules, 
First Department. 

THE COURT: Have you looked at Section 90? 

You cited it. Would you direct my attention to what that 
part talks about? Either the Bar Association expressly 
or something that would authorize the use of that type of 
organization. 

(Pause.) 

MR. OLICK: While she is checking that, your 
Honor, I can point out that we cite "t page 11 of our 
reply, Rule 603.2 of the Appellate Division rules of the 
First Department. We specifically mention the Association 
of the Bar and two cases which have laid out the authority 
of the Grievance Committee. They are cited on nage 11. 

THE COURT: Page 11 of what? 
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MR. OLICK: Of our reply brief. 

MISS MCDONALD: The specific designation is in 

the Appellate Division Rules and it is noted in Subsection 
3 of Section 90 when it discusses who may appeal from the 
decision of the Appellate Division. it indicates that a 
petitioner, who may be a Bar Association — indicating 
that Bar Associations are the petitioners in these types of 
cases but for the First Department the Appellate 
Division specifically names The Association of the Bar of 
the City of New York. 


the COURT: I am a little at a loss because I 
haven't read the papers that were given to me this 
morning. I had hoped to put a decision right on the 
record, but I certainly want to read the reply papers. 

What is the problem about the schedule? Th 
bar Association is now retrained from going forward; is 
that right? 


MISS McDONALD: That is true. 

IKE COURT: With an order signed or really on 
consent until the hearina and a determination of this 
motion — what would be the desire of the Bar Association 

as far as their scheduling? 

MISS MCDONALD: At the present time our hearings 
have been suspended for a summer recess, so even if we 
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were to proceed against the plaintiff on independent 
evidence other than his grand jury testimony, it probably 

would not take place until September or October, when the 
Committee reconvenes. 

THE COURT: On that point, the plaintiff’s 
original affidavit said. Paragraph A, page 3: 

"Miss McDonald further advised deponent that 
she would rest her case against the plaintiff on his 
grand jury testimony." 

Before You had his written statement and you had 
his actual testimony at the hearing; right? 

MISS MCDONALD: That is correct. 

TLT COURT: Did you not intend to use any 

of those materials or did you not intend to try to call 
him? 

MISS MCDONALD: We did not intend to use the 
transcript of the first hearing in which he testified and 
was cross-examined. We did intend to use his April, 

1973 statement as rebuttal evidence. 

7 UP COURT: How did he happen to testify? 

Did he come and testify in his defense, so to speak? 

i-lISS MCDONALD: You mean prior to the first 
hearing, during the investigatory staae? 

THE COURT: There was an investigatory stage. 
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The first thing he did was to file a written statement 
in lieu of being interviewed, didn't he? 

MISS MCDONALD: That is correct. 

the COURT: Then you had a hearing? 

MISS MCDONALD: W e had a hearing. 

THE COURT: Did he come voluntarily? 

MISS MCDONALD: Voluntarily. He testified 
ln hlS own bchalf and he was cross-examined. 

THE COURT: You don’t have any subpoena power, 

do you? 

MISS MCDONALD: We do have subpoena power. 

The Appellate Division authorizes our subpoenas. 

THE COURT: Let's suppose a man who is under 
investigation by the Grievance Committee, an attorney, says. 
"I don't want to testify." 

Do you sometimes subpoena him and -- 
MISS MCDONALD: oh, yes, that happens quite 

Often, and once, assuming that he abides by the subpoena, 
he does appear he may assert his Fifth Amendment privilege, 
and I was advised by Mr. Olick that his client in the 
second hearing would invoke his Firth Amendment privilege. 

THE COURT: Let's sec about your intentions. 
Actually there has been no hearing yet at all. 

MISS MCDONALD: There* hri*~ nniw i___ 

J na *' only been an mtro- 
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duction. At that time the charge letter and the 

3 

Plaintiff's answer were introduced into evidence. 

4 

| the COURT: Did the charge 1 etttr and then 

5 

his - was there an answer filed In this proceeding? 

6 

Miss MCDONALD: Yes. there was. There was an 

7 

j anSUCr filed ' Those were introduced. 

8 

j T " E C0URT: Is that part of this record? 

9 

j MISS MCDONALD: I don’t believe it is. 

10 

THE COURT: Shouldn’t I have that? 

11 

MR. OLICK: I will submit it. The operative 

12 

j allegations of the charge letter are denied. There is 

13 1 

no narrative. 

14 ! 

THE COURT: In other words, he didn’t make a 

^ I 

written statement? 

16 j 

MR. OLICK: No, he did not. 

17 

1HE COURT: So it is basically a denial’ ! 

18 1 

| 

MR. OLICK: Yes, basically it is a denial, your j 

19 

Honor. 

20 

v.ould just like to point whereas what Miss 

21 | 

McDonald says about an attorney is correct, that is. 

22 

about an attorney not being compelled to testify and to j 

23 

invoke his rights, 1 would point out to the Court that 

24 1 

attorneys are often cited and disciplined for failure to 

25 | 

cooperate with the Committee so ^ ^ u 

they do have that 
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ary offense. 


cooperate, 


34 

that is a disciplin- 


THE COURT: Let's get the chronology. In this 

current proceeding there was the charge letter and an answer 
in the form of, basically, a denial without any affirmative 
statement; right? 

MISS MCDONALD: Correct. 

THE COURT: Then on -- 

MISS MCDONALD: May 14. 

THE COURT: On May 14? 

MISS MCDONALD: Yes, 1974. 

THE COURT: Or is it the May 7 date? 

MISS McDONALD: I stand corrected. May 7 

was the original dace for the hearing. The panel was 
convened. Mr. Click appeared on behalf of his client. 

The hearing was commenced. We introduced the charge 
letter and the answer and offered into evidence a tran¬ 
script of the plaintiff's grand jury testimony. At that 
time argument was heard for and against the entry of that 
evidence and later briefs were submitted by both sides. 

Approximately 10 days later the Chairman of the 
panel, after polling the members of the panel, advised me 
that the grand jury minutes would be received into evidence, 
and the hearing was rescheduled. 


SOtl 
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TI!E COURT: And it was rescheduled for the June 

4 date? 

MISS MCDONALD: Correct. 

THE COURT: What I would like to qet from you 

is this: 

If the hearing had been continued on June 4 
or if it was to be continued at any time now, what wo uld 
you intend to do as far as a case. You, of course, will 

introduce the grand jury testimony which is now admissible 
by the Grievance Committee. 

MISS MCDONALD: Right. 

THE COURT: Do you intend to do anythin^ else? 

MISS MCDONALD:: Originally I had intended not 
to put in any other evidence as part of our affirmative 
case and I intended to use the plaintiff's Aoril 1973 
statement as rebuttal evicerce. However, at that initial 
hearing where argument was heard and the introduction of 
the minutes, a panel member posed a question to Mr. Olick, 
such as this: 

If your client does appear here will he invoke 
his Fifth Ar andment privilege; will he refuse to testify? 

Mr. Olick said, "Yes." 

That changed the complexion of things. After 
hearing that it would bo my intent to put the 1973 statement 
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in as part of our affirmative case. 

THE COURT: In other words, I gather from the 

colloquy that the lawyer would not put on any case of his 
own; right? 

MISS MCDONALD: Correct. 

THE COURT: He wouldn't come and testify? 

MISS McDONALD: Or he would come and invoke 

his Fifth Amendment privilege. 

THE COURT: If you subpoenaed him; right? 

You did not, I take it, after the colloquy intend to 
subpoena him and ask him to testify? 

MISS McDONALD: No, it was my belief that he 

was going to voluntarily appear and invoke his Fifth 
Amendment privilege. if i thought for some reason he 
was not going to appear at all, I would have subpoenaed him, 
so it would be on the record that he invoked his privilege. 
His non-cooperation with our Committee would fall into the 
realm of not even showing up, ignoring us completely, not 
coming and invoking his privilege: but if they cooperate 
to the extent that the respondent, the defendant in the 
proceeding appears, and then invokes his Fifth Amendment 
privilege, that is not cooperation with our Committee. 

He is invoking a privilege that is available to him. 

THE COURT: He gets notice of a hearino and 
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presumably he would normally be expected to say something? 

In other words, you would normally expect him to come 

without a subpoena; right? 

miss McDonald• ^ . 

* Yes * 0n certain occasions a 

lawyer might not. 

the COURT: So, then, if he does not come you 

usually subpoena him; right? 

-MISS MCDONALD: We subpoena him or just proceed 
without him, and in a case where an attorney would not 
appear at a disciplinary proceeding it is usually the 
conclusion that the matter should be referred to the 
Appellate Division for further prosecution. 

THE COURT: I think we are getting into too many 

fine points here. Let me just go bach. This may be 

repetitious. 

four original thought was to introduce the grand 
jury testimony. 

MISS MCDONALD: Right. 

THF COURT: This would be the kind of case where 

you would expect him, ir he was cooperating, to cone and 
testify; right? 

MTSS MCDONALD: Correct. 

THE COURT: And you expected that to happen with¬ 
out a subpoena; right? 
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MISS MCDONALD: Right, yes. 

THE COURT: Now, then, after the colloquy you 
realized that whether he came with a subpoena or without a 
subpoena he would simply invoke the Fifth Amendment? 

MISS MCDONALD: Yes. 

THE COURT: Then you decided as to the April, 

1973 written statement which you had originally intended 
to use on rebuttal, you would now use as part of your direct 
case? 

MISS MCDONALD: Correct. 

THE COURT: Were you intendint to use the testi¬ 
mony, to try to introduce the testimony that he had given 
in the earlier hearing? 

MISS MCDONALD: Defini^ly not. We v/ent to 
great extremes to immunize the panel hcarinn the case from 
all knowledge of that 1973 proceeding. 

MR. CLICK: Correct. 

THE COURT: One final question: 

If a lawyer comes and invokes the Fifth Amendment 
and you believe that that is for some reason improper, do 
you have any power to direct him co answer? Do you have 
contempt power? 

MISS MCDONALD: No. 

THE COURT: Your only sanction is to treat it as 
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2 a consideration in connection with — 

3 MISS MCDONALD: Not even as a consideration. 

4 According to Spivak versus Klein, an attorney may in a 

3 disciplinary proceedino invoke his Fifth Amendment privilege 

6 and no advse -- 

7 TI1F COURT: Supposing the attorney has been 
immunized, this raises another Question I thought you were 

g I 

| getting at in your brief. I thought you were drawing a 

10 ! distinction between two problems about privilege against 

— 

11 i 

11 self-incrimination, one where the privilege is allowed to 

19 , • • 

be invoiced in an administrative proceeding because of the 

13 possible use of the testimony in subsequent criminal 

14 

proceedings. Let's put that as problem No. 1. That, 

15 |j I guess, was the problem in Garrity and the Sanitation 

16 Men's case; right? 

17 || MISS MCDONALD: Correct. 

THE COURT: Now, another problem is where an 

19 ij attorney comes into the administrative proceedino and he 

20 j wants immunity strictly to protect himself against the 

21 ij administrative proceeding. I don't suppose he would 

ever say it that way, but that would — you can certainly 

23 have -- you have a different problem if you are worrying 

24 about whether he should be immunized from the sanctions of 
2.1 j the administrative proceeding and whether he would be 
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immunized from future criminal prosecution. 

As I understand Zuckerman and Klebanof, there 
is no right to invoke the privilege against self¬ 
incrimination to protect yourself against the disciplinary 
proceedings; right? 

MISS MCDONALD: Correct. 

THE COURT: Let's suppose that a lawyer comes 
in who has been given immunity from criminal prosecution, 
as in this case, and I think as in the Klebanoff case, and 
so there is no realistic possibility of the use of this 
testimony in criminal proceedings aoainst him. Put he is 
then asked to testify before the Par Association's 
Grievance Committee and he invokes the privileoe, the 
Fifth Amendment privilege. 

Now, does the Grievance Committee have anv 
procedure to determine the validity of his claim of privilege 
and to deal with him if it believes that his claim of privi¬ 
lege is invalid? 

MISS MCDONALD: Well, that particular problem 

has never presented itself to the Grievance Committee because 
in cases where the individual, an attorney, has already been 
granted immunity, we have in our possession the transcript 
of his grand jury testimony given under immunity which 
generally implicates him in wrongdoing. We don't need 

southern OiIthict count nrnnatra' n « rniiarumit* 
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the attorney to actually take the stand and testify further. 

THF COURT: So the ansvcr to my question would 

j be that you haven't had the occasion to think in terms of 

!| applying sanctions aaainst him in that instance? 

MISS MCDONALD: Correct. It has never been 

necessary. That situation could in the future certain 

arise, but to date it has not been necessary to have any 

contempt proceeding initiated against the attorney to attempt 

to force him to testify. 

THF COURT: Going back to the point of your 

intention in this proceeding, if it had cone on or would go 

I on in the future, you would now and would have on June 4 

introduced the grand jury testimony, introduced his prior 

written statement, and you would rest? 

MISS MCDONALD: Correct. 

/ 

THE COURT: You don't have any independent evi¬ 
dence, so to speak, or other evidence to be presented aaair.st 
him, do you? 

MI51S MCDONALD: At this point we do not have anv 

!■ 

1 

concrete ind pendent evidence because it has not been 
necessary for us to pursue it. However, we do feel that 

we have two strong leads on the obtaining of independent 
evidence. These include two individuals who wore links 

also in this chain; that the plaintiff was also a link with 
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the individual before him and the individual after him, 

both of whose testimony before the same grand jury 

implicated the plaintiff in a scheme. 

THE COURT: Was the immunity granted use or 

transactional? 

MR. OLICK: Transactional, the broadest kind of 
immunity. Unlike the Federal Court, the State statutes 
don't make the distinction between use and transactional. 

TIIF. COURT: You quoted the grantinq of immunity 
and said you cannot be prosecuted for any State violation 
as a result of your testimony here today. 

MR. OLICK: That is what he was told, but there 
is only one immunity and that is transactional immunity. 

TIIF COURT: Is that rioht? 

MISS MCDONALD: I'm not sure of that. 

THE COURT: Would that bar the Grievance 

Committee from going out and getting independent evidence? 

MR. OLICK: If the leads were derived from the 

grand jury testimony, which was compelled under the grant 
of immunity, yes. 

THE COURT: Rut if the leads were derived from 
other sources besides the grand jury testimony it could be 
followed up and used; right? 

MR. OLICK: Yes, and I have no objection to that 












THE COURT: As things stand now, would your 
intention be to follow those leads, or are you goina to wait 
for the decision of this Court? 

MIRE MCDONALD: I hope that we would have a 

speedy decision here so that we know what is before us, 
whether we have to proceed wi*-h these leads. My own feel¬ 
ing is that these witnesses are going to he hostile. They 
are individuals who have already been convicted of the crime 
of perjury relative to this whole scheme. It will no 
doubt be an involved process anc' might involve the contempt 
proceeding to obtain the information that wo wished to obtain 
from these individuals. It mirht be an unnecessary task 

and at this point we have simply been awaiting a decision 
from this Court. 

T v/ill reserve decision. 

MISS MCDONALD: There arc few points that I 

would like to be heard on. 

THE COURT: All right. 

MISS MCDONALD: First of all, as we have con¬ 

tended, we feel that the Erdmann case is applicable to our 
situation. The only difference, as Mr. Olick has pointed 
out, is that the prosecutors in the I rdmann case where the 
Appellate Division justices themselves and in our particular 
case wo have been appointed, the grievance Committee has 
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been appointed prosecutors in such situations by the 

Appellate Division. In other words, we are one step 

removed from the Appellate Division itself, but wo are the 

arm of the Appellate Division in this regard. 

We contend that no distinction should bo made; 
that we are following an administrative function whereas the 
Appellate Division would be following a judicial role. 

Tt has been held in the Federal cases that the 
Association of the P.ar proceedings arc not administrative; 
that they are quasi-judicial in nature. 

THE COURT: What case holds that? 

MISS MCDONALD: I would have had the case today 
had T known that Steffel v. Thompson had been raised. 

THE COURT: You better write me with a copy to 

Mr. Olick about those cases. 

MISS MCDONALD: Yes. 

The other point I would like to direct myself to 
is the contention of the plaintiff that the Grievance 
Committee has acted in bad faith. I wish to explain the 
reasons behind the delay, such as it was. That was 
occasioned in the prosecution of this matter. The first 
information that the Grievance Committee had concerning the 
possible connection of the plaintiff in the 19G5 and 19G6 
events came in a newspaper article appearino in the New 










I 


1 

2 

3 

4 

5 

6 

7 

8 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


91a 

cs 45 

York Tires in January of 1970. It was simply noted 
that the plaintiff, an attorney, was mentioned as being 
part of these events. 

Some time after that, and our records arc not 
clear and I was not with the Grievance Committee at that 
time, the contents of the grand jury testimonv were brought 
to the attention of the Grievance Committee. It v/as 
formally done in early 1970 by Francis Rogers. In any 
event, during 1970 the Grievance Committee knew that all 
these matters were in the hands of the District Attorney's 
office, who was prosecuting various individuals involved 
in this whole scheme. 

It is the position of the Grievance Committee and 
the Appellate Division that the Association of the Bar does 
not intervene in criminal proceedings oven thounh an attorney 
is involved. The Association of the Bar should await 

disposition of matters in Criminal Courts. 

Now, the errand jury minutes in question concerned 
the testimony of some 30 or 40 individuals. They consist 
of about 1500 pages. They were not available to our 
Committee until the criminal prosecutions v/ere concluded 
in those cases. 

It is not the practice of the District Attorney's 
office to let oo of its grand jury minutes when it is using 
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them in the prosecution of individuals. 

THE COURT: You got those ninutes in early 1971? 

* 

MISS MCDONALD: Yes. 

THE COURT: What happened then? 

.MISS McDOMALD: There v/ere two people, as v/e 

stated it in our opposing affidavit, who we felt should have 
priority. Those two individuals were Michael Freyberg 
and Herbert Itkin. They were two individuals who public¬ 
ly brought disgrace to the Bar. We felt that these two 

individuals deserved the -- 

THE COURT: What v/ere the proceed inns as to 
those people? 

MISS MCDONALD: There was a petition filed in 

the Herbert Itkin matter, I believe, in late 1971. That 
was not followed throunh with because Mr. Itkin oventuallv 
resigned from the Bar without having that matter prosecuted 
further. 

The Freyberg matter was -- we were appointed 
prosecutors in that matter some time in 1971, but v/e 
decided these two -- 

THE COURT: What do you mean "appointed prosecutor 

MISS MCDONALD: Every particular case normally 

has appointed prosecutors by the Appellate Division when the 
matter is ready to be presented to the Appellate Division. 
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THE COURT: What is the procedure? 

MISS MCDONALD: If an attorney is convicted of 

a crime — 

THE COURT: I will ask you to do this: 

I would like you to put in an affidavit the 
circumstances which you are now describing. I think it 
should be part of the record. I would like you to 
include in the affidavit a description of the procedures 
that take place. I gather there is an original inquiry 
which is somewhat informal. Then there is a hearing. 

Then there is a recommendation of it to the Appellate 
Division. But that is all somewhat vague in my mind and 
I would like you in your affidavit to specify exactly what 
happens, exactly t appointments you receive and what 
authorities you receive from whom, and so forth, and cite 
it to the rules, if there are rules, because T think that 
is necessary here and, secondly, I think you ought to 
explain in your affidavit the chronology you have started 
to give me. 

Third, I think you better deal with the cases 
cited in the brief. This is really the first time that 

Mr. Olick has dealt v/ith the abstention problem 1 and I would 
be glad to have you reply to that, if you want to do it. 

MIES McDOr-AI.D: Yes. 
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TIIE COURT: Mow, there is a case, a fairly 
recent case in the Supremo Court, which deals with the 
abstention problem, which is more recent than Steffol against 
Thompson. I don't know whether it has any bearing on our 

problem. I think one of the names in the title is 

Allee, and it is quite recent. I think you better look 

at that. There is a lono dissent by Justice burner, but 
t-here is a lot about the Younger problem in that. I think 

you better look at that and see if it has any bearing on 
our case. 

I think, with that, we might as well terminate 
the hearing this morning and I will reserve decision pending 
the further papers. 

When can you get your materials in? 

MISS MCDONALD: I would like until Wednesday, 

July 10th. 

THE COURT: That is fine. We had a pretty good 
discussion on the record. I would appreciate the parties 
ordering the transcript. 

All right, wo will suspend for now. Thank you 

very much. 
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SUPPtEfCNTAL o AFF,o*v it ( >N ( 0$ppos mON TO DEFENDANTS' 

United States District Court 
Southern District of New York 


55a 


ANONYMOUS, an Attorney Admitted to 
Practice in the State of New York, 


74 Civ. 2398 (TPG) 


PI aintiff. 


-against- 

THE ASSOCIATION OF THE BAH OF THE : 
CITY OF NEW Y'ORK and JOHN G. BONOMI, 
Chief Counsel, Committee on Grievances of* : 
the Association of the City of New York, 


SUPPLEMENTAL 
AFFIDAVIT IN OPPOSI¬ 
TION TO DEFENDANTS' 
MOTION TO DISMISS 


Defendants. 


x 


STATE OF NEW YORK ) 
COUNTY OF KINGS ) 


MARK A. LANDSMAN, being duly sworn, deposes 

and says: 


1. I am an attorney duly admitted to practice law 
before the Courts of the State of New York, the United States 
District Courts. Southern and Eastern Districts of New York, and I 
maintain law offices at 66 Court Street, Brooklyn. New York. 


2. In addition I am the duly elected 
of the Village of Atlantic Beach of Nassau County. 


Village Justiee 
State of New York. 


3. This affidavit is submitted at the request of 
Arthur S. Olick. Esq., a member of the firm of Anderson, Russell, 
Kill and Olick. attorneys for the plaintiff-attorney and in support of 
the riliof sought tor injunctive or declaratory judgment relief against 


the defendants herein. 
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4. It is sincerely and respectfully the intention of 
your deponent that the historical facts provided hereinafter may, in 
some material measure, prove of assistance to this Honorable 
Court in its deliberations upon the issues presented before it. 

5. During approximately September of 1968, your 
deponent was retained by the plaintiff-attorney herein, as his counsel, 
in connection with a request he received from the office of the 
District Attorney, County of New York for his appearance to furnish 
testimony as a witness before the October, 1968 Grand Jury in a 
matter entitled People v. John Doe; said matter being an inquiry 
involving a complaint against anotl.^r attorney. Michael Freyberg. 

6. Upon arrival at the offices of the District Attorney 
in New York County, during October of 1968, your deponent deter¬ 
mined that this inquiry was being conducted by Francis J. Rogers, 
an Assistant District Attorney. After detailed discussions with 

Mr. Rogers and other officials of the District Attorney's office to 
the effect that if called to testify before the Grand Jury, the plaintiff- 
attorney herein would properly invoke his Constitutional privilege 
against self-incrimination as guaranteed to him by the Fifth Amendment 
to the United States Constitution, it was agreed that plaintiff-attorney 
would, if he testified fully, truthfully and cooperated with the state 
authorities, be granted full transactional immunity. 

7. However, with the possibility present that some 
aspect or part of his testimony might cause, or perhaps give rise, to 
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* an interpretation that one or more of the Canons of Professional 
Ethics appeared violated, your deponent also deemed it necessary 
and proper to protect his client and to obtain an understanding with 
and committment fr- n, the District Attorney's Office that they 
would neither refer the testimony of the plaintiff-attorney to the 
Association of the Bar of the City of New York nor recommend to 
such body that any punitive disciplinary action be taken against the 
plaintiff-attorney, as a result of that State Authority having com¬ 
pelled his testimony to be given under the grant of complete immunity 
It was, accordingly, the clear understanding of all parties that the 
plaintiff-attorney would furnish testimony fully, truthfully and 
cooperatively without fear of any subsequent criminal or disciplinary 
prosecutions arising out of such compelled testimony. 

8. Your deponent, upon information and belief, submits 
that the plaintiff-attorney was cooperative with the State Authorities 
and that he did, indeed, testify fully and truthfully; that he never 
knew, met or spoke with any of the public official targets o,' the 
investigation, i. e. , Messrs. Freyberg, Itkin or Marcus; and that, 

in fact, Messrs. Freyberg, Itkin and Marcus also furnished testimony 
and/or statements to the effect that they never knew, met or spoke 
with, ihe plaintiff-attorney. 

9. Your deponent is further advised that no indictments 
relating to conspiracy, bribery or any crimes (other than perjury) 


o 





were ever returned by the Grand Jury as to any of the parties w to 
gave testimony as to this matter; no crimes, other than false 
swearing, were charged against any persons in connection with 
this inquiry into the delaying or blocking of a certain application for 
a zoning variance before the City Planning Commission. 


10. In any event, the facts and circumstances 
surrounding the promises and immunities granted to the plaintiff- 
attorney by the authorized representatives of the state authority, 
are, to the best of my recollection, accurately recited hereinabove 
and they actually took place and occurred in my presence and as 
well as in the presence of the plaintiff-attorney. 


11. Should this Honorable Court deem as necessary, 
any further particulars in connection with the foregoing, your 
deponent will rema ; n available, of course, to so cooperate. 




Marl/A. Landsrr/n 


Sworn to before me this 


8th day of July, 1974. 


/ / 

1 ^ , /v .1 , A i r-^ .. - 

Notalv^? '* ROSENKRANZ 
Notary Public, State of New York 

No. 31 S556465 

'l Neiv York County 
Commission Expires March 30, 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


TO DISMISS 


| ANONYMOUS, an Attorney Admitted to 
! Practice in the State of New York, 

f 

' Plaintiff, 

-against- 

I THE ASSOCIATION OF THE BAR OF THE 
i CITY OF NEW YORK and JOHN G. BONOMI, 
■Chief Counsel, Committee on 
Grievances of The Association of the. 
Bar of the City of New York, 

I 

I 

Defendants. 


DE FENDANTS' 

SUPPLEMENTARY 

AFFIDAVIT 

74 Civ. 2398 (TPG) 


STATE OF NEW YORK 
COUNTY OF NEW YORK 


MARY Mt ,tLD, being duly sworn deposes 

jand says: 

|, 

1. Pursuant the request of the Court during 
oral argument of this matter on July 3, 1974, I submit this 
as 1) an outline of the procedures followed by 
j the Committee on Grievances of The Association of the Bar 
of the City of New York in the investigation and prosecution 
of attorneys allegedly guilty of professional misconduct and 
2) a particular history of the investigation and prosecution 
of proceedings against plaintiff and other attorneys involved 
in a connected scheme of alleged wrongdoing. 

PROCEDURES OF THE COM MITTEE ON GRIEVANCES 

Jh “ t 

2. The Committee on Grievances is a standing 
committee of The Association of the Bar of the City of New 


* 

















York. The Committee is not to be regarded as an informal 

j , 

|body that acts in disciplinary matters on an ad hoc basis. 

jIt is a quasi-judicial body that acts under the By-Laws of the! 

! 

• & r 

Association, under a well established body of statutory and 

! 

,decisional law, and under the rules and directives of the 

j i 

[Appellate Division, First Department. Matter of Branch, 

|j . j 

j178 App. Div. 585 (1st Dept. 1917); People ex rel. Karlin v. 

. j 

Culkin , 248 N.Y. 75; Section 90, Judiciary Law and Rule 603 j 
of the Rules of the Appellate Division, First Department. 

3. The Committee has authority to investigate 
charges of professional misconduct, to compel the attendance 
[of witnesses and the production of records, to take testimony 
under oath, to admonish respondents in appropriate cases and 
prosecute disciplinary proceedings before the Court. The 
Committee or its Chief Counsel may initiate any investigate m 
or may undertake same upon complaint by any person. The 
respondent is required either to submit a written statement 
[concerning the allegations of the complaint or to appear in 
person, depending upon the nature and complexity of the issues 
raised. Failure to reply, to cooperate or'to be candid is 

(improper, obstructs the necessary work of the Committee and 

. 

pot infrequently results in formal charges that might otherwise 
hot be served. Moreover, in and of itself, it constitutes 
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professional misconduct under the•Code of Professional 
Responsibility and decisions of the Court uni ss predicated 

i i 

I 

.upon an asserted claim that a response might tend to incriminate, 
Spevack v. Klein, 385 U.S. 511 (1967). 

i'. " I 

i 

I • 

4. A determination that appropriate pro¬ 
ceedings be initiated result, in the usual case, in the filing 


4 








h T, . 


11 

j; ° f f0r, " al char 9 es ana the scheduling of hearings before a 
panel of the Committee. in cases concerning crimes involving 
moral turpitude or where the public interest requires prompt 

i, action, a hearing before the Committee is dispensed with and 
a recommendation is made to the Executi-e Committee of the 

j. Association of the Bar that disciplinary proceedings be 
instituted directly in the Appellate Division. 

I 

5. When hearings before the Committee are 
concluded, the decision of a panel may take one of three 
|forms: it may dismiss, it may admonish or it may recommend 

further prosecution in the Court. In the latter event the 
Committee submits a written report to the Executive Committee 
of the Association and requests authority to continue 
prosecution in the Court. An admonition by the Committee is, 
m effect, a censure of the respondent and a suspension of 
further action. The admonition is administered in private 
a,1L becoines a part of the files of the Committee. if the 
respondent becomes the subject of another charge, the previous 
admonition is then brought to the attention of the panel of 
the Committee hearing the matter so it may receive weight in 
its determination as to whether or not to again admonish the 
respondent or refer the matter to the Appellate Division. 

If prosecution in the Court is initiated, the fact of the 
P r ^ or admonition is made known to the Court 

l ’ | 

6. As has already bear noted in this proceeding!, 
Counsel to the Committee on Grievances received, under Court 
lorder and upon the application of Assistant District Attorney | 
Francis J. Rogers, the transcript of plaintiff's Grand Jury 
| testimony in March 1971. It should be noted that plaintiffs 1 

I 
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j name was specifically mentioned in such application as one 

il x 

of several attorneys who were under investigation and whose 

i- 

•testimony, in the interests of justice, should be brought to 

I; 

the attention of the Committee on Grievances. 

I 

|' 
j: 

7. Plaintiff has submitted to this Court the 


j'Mr. Landsman indicates that there was an "understanding" 

ij : 

i between the state prosecutors and himself that plaintiff's 

1} 

testimony, if such were given, would not be referred to the 
I Committee on Grievances. It is most astonishing that such 
an allegation is now made, some 13 months after the original 
proceeding in this matter was initiated. Such a contention 
has never been made before by plaintiff, but in any event 

I 

V the allegation has no effect upon the validity of disciplinary^ 
proceedings commenced by the Committee on Grievances. 


!! affidavit of MARK A. LANDSMAN , an attorney who represented 

I • 

•j him when he was called before the New ifork County Grand Jury. ! 


8. Such an understanding, if such were ever 
reached, could not have been an inducement to plaintiff to 

{testify before the Grand Jury. The fact that the Grand Jurv i 

i 

.granted plaintiff immunity necessitated his testimony no 
|! matter what his so-called understandings were. Plaintiff 

j | 

jj testified not for latok of fear of referral of his testimony 

I ** ’ ‘ 

jj to the Committee on Grievances but because he was compelled 

i 

to do so and his failure to testify would have resulted in 

' ! 

ia contempt of court citation. Secondly, plaintiff must admit 

l 

j that the record of the grant of immunity makes absolutely 
no mention that plaintiff would not be the subject of a future 1 
disciplinary proceeding. Lastly, the state prosecutors, being 
attorneys themselves, must, under the directives of the Code 
of Professional Responsibility, come forward with evidence or 

Jj J 

{I information which indicates professional wrongdoing by another; 


: 





^attorney. Thus, the District Attorney's office could I 
; exercise no discretion relative to the referral of plaintiff's! 
!testimony to the Committee on Grievances. 
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jj 9 - 0nce the Grand Jury transcripts in question j 

j were received by Counsel to the Committee, their over 1500 
| pages were reviewed in detail by Counsel!, staff. The testi¬ 
mony concerned not only plaintiff, Michael Freyberg and 
I, Herbert Itkin, but also involved at least five other New 

i 

York attorneys whose conduct had to be evaluated. 

10. Since Michael Freyberg had been indicted 

I 

j and convicted of the crime of perjury in the third degree, a 
crime involving moral turpitude, a disciplinary Proceeding 
was initiated with Executive Committee approval directly in 
the Appellate Division without first conducting hearings 
before a panel of the Committee on Grievances. Counsel for 
t s e Committee on Grievances was appointed prosecutor of the 
Freyberg matter in February, 1971 by the Appellate Division 
and an order was entered suspending him from the practice of 
law for three years on November 8, 1973. In every disciplin- j 
ary matter prosecuted in the Appellate Division, Counsel for ' 
the Committee on Grievances is officially appointed prosecutorj 
order tc* facilitate reimbursement for its services ncer 

| <b 

^Section 90 of the New York J udiciary Law. 

11 • Investigation of Herbert" Itkin commenced 

; , i 

as early as 1966 on a complaint that he had converted escrow i 

j, funds. Counsel to the Committee was appointed prosecutor on 1 

j! 

I'this charge in January, ]96R. Subsequent to the commencement ; 
|of this prosecution, informalion was steadily accumulated 
jby Counsel to the Committee indicating extensive wrongdoing 
■ by Itkin and such information included the Grand Jury minutes 

I 

I in question. Itkin became a witness for the federal government 

I . I 

ii n numerous criminal prosecutions and was eventually removed 1 
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'jcutors. Such occurences prevented the holding of hearings 

{' I 

before a special Referee appointed by the Appellate Division, I 

•itl • . • 

'Jfowever, with the assistance of federal prosecutors, Itkin's 

i; „ w , I 

jiconsent was obtained to an order voluntarily striking his 

i 1 

,name from the roll of attorneys. Such order was entered in 

ji * 1 

{[October, 1973. 

! 

12. It was ultimately determined by Counsel 

i 

|to the Committee that there was evidence warranting prosecu- I 

I 

tion of only Freyberg, Itkin and plaintiff and none of the 
jother five attorneys implicated in the scheme to influence 
{.public officials. Accordingly, plaintiff was contacted in 
jjjanuary, 1973 relative to this matter and a disciplinary 
proceeding initiated against him in May, 1973. Admittedly, 
a two year period elapsed from receipt of the Grand Jury 

minutes until initial communication with plaintiff. It was 

j 

.certainly clear from the original reading of plaintiff's 

i 

.testimony that a disciplinary proceeding must be initiated 
jagainst him. The delay experienced in initiating same was | 
joccasioned chiefly by the fact that numerous other investi¬ 
gations and proceedings were involved therein and plaintiff's 
iprosecution ultimately occurred last. There is no evidence 
indicating malice or intent to harass by such delay. It was 
a totally innocent happening which regrettably occurs in an 

• 

loffice so overburdened and understaffed as is that of Counsel 

i 

!to the Committee on Grievances. The demands on such office are 

.so overwhelming that some delay is unavoidable while certainly 

| ! 

jis of no venal character. 

i 

| | 

13. Lastly, for the sake of clarity, it appears 

I 

, ... o ! 

necessary to include within this record a statement to the 


Court as to the basis on which plaintiff was granted a 







jrehearing*before a panel of the Committee on Grievances. 
Your deponent was privy to the Chairman's decision in thi 
regard and thus has first-hand knowledge as to the reason 
jjfor granting a rehearing. In March, 1974, Counsel to the 
Committee discontinued its practice of including information 
jjconcerning prior discipline in its charge letters and formu¬ 
lated a new procedure of eliciting such information on the 
(Cross-examination of a respondent or furnishing such infor- 
jjmation to a panel after charges of professional misconduct 
are sustained. Such information must be considered by a 
.panel in reaching a conclusion on whether to admonish a 
.respondent or recommend his further prosecution in the 
'Appellate Division, since plaintiff had submitted such 
inclusion at prior discipline as a ground for granting a 
rehearing such request was approved by the Chairman of the 
,Committe. A rehearing was granted for no other reason and 
certainly not on the ground that compelled testimony was used 
as part of the affirmative case against plaintiff. It would 
be quite incredible to grant a rehearing on such a ground and 
ithen initiate a new proceeding based upon the same compelled 


i;testimony. 



Sworn to before me this 
10th day of July, 1974. 
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106a 


ANONYMOUS, an Attorney Admitted 
to Practice in the State of New York 

Plaintiff, 

~ against - 

THE ASSOCIATION OF THE BAR OF THE 
CITY OF NEW YORK and JOHN G. BONOMI, 

^ 1 ®J 0 C ° unse f' Committee on Grievances 
of the Association of the Bar of the 
City of New York, 

Defendants. 


: 74 Civ. 2398 
(TPG) 


FURTHER REPLY AFFJD/iVIT ! 
IN SUPPORT OF PLAINTIFF'$ 
MOTION FOR A PRELIMINARyT 
INJUNCTION AND IN OPPOSlI 
TION TO DEFENDANTS ' 
CROSS-MOTION TO DISMISS ! 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK) 


ss . : 


ARTHUR S. OLICK, being duly sworn deposes and says: 

1. At the conclusion of the hearing held before 
Honorable Thomas P. Griesa, United States District Judge, on July 
3, 1974, counsel for the defendants was asked to furnish an 
affidavit describing the procedures of the Association of the Bar 
of the City of New York and its Committee on Grievances and to 
further specify the circumstances underlying the instant proceed¬ 
ing before the Bar Association of which plaintiff complains. In 
consequence, the Affidavit of Mary McDonald, Esq., verified July 
10, 1974 was served upon deponent yesterday afternoon and, pre¬ 
sumably has new bei n filed. 

2, Mir;" McDonald's Alfidnvi' is mi;. 1 o-icl i n” ; , 

ent in several important respects. Accordingly, deponent suU.it-, 
the following additional information to the Court for its qu U 
anco in detormi n : ng, most j >r\ i culrrly ( Hw. sufficiency m 

















plaintiff s complaint and the applicability of the doctrine of 107& 
federal abstention as enunciated in Younger v. Harris , 401 U.S. 37 
(1971) and in Erdmann v. Stevens , 458 *\2d 1205 (2nd Cir.) cert. 
denied , 409 U.S. 889 (1971). Like the several versions of the 
infamous Watergate tapes,there are glaring differences between 
the description of Bar Association powers and procedures as set 
forth in Miss McDonald's Affidavit and in the Bar Association's 
own written procedures for the conduct of disciplinary proceedings 
by the Committee on Grievances. The McDonald Affidavit gratuitous¬ 
ly describes the Grievance Committee as a "quasi-judicial body", 
as "an arm of the Appellate Division" and as a "prosecutor". In 
truth and in fact, the Grievance Committee of the Bar Association 

I has no such power and performs no such function. Its activities 
■ 

are sui generis and its "findings" and "determinations" are not 
binding in any sense upon the Appellate Division. It functions 
to recommend or call to the attention of the Appellate Division 
matters relating to the discipline of attorneys. Only the Court 
itself has the power to discipline an attorney. As the Erdmann 
case itself demonstrates, the Appellate Division sometimes acts 
on its own volition contrary to the "recommendations" of the 
Grievance Committee of the Bar Association. Even where the 
Grievance Committee, after securing the approval of the Executive < 

Committee of the Bar Association, calls a matter of discipline 

i I 

i to the attention of the Appellate Division, it is the AppelJate 

Division which must authorize any disciplinary prosecution and it 

i ; 

is the Appellate Division which prime <1s novo to fie tori 1 i no 

t 

| t 

[ whether discipline j war j anted in any particular case. Tih 
Appellate Division, if it decides to proceed, usually but not 
alxstys, designates the counsel to lh< Cri< .'a see Co.mil.he. a' 
prbsi cutoc :'.r. a disciplinary j.-roc*' : g 1* fore the Court lud ; n 
.sncl) proceeding, there is a de nov o h a ring befor< a referee. 
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the administrative-type hearing held before the Grievance Committee. 

New testimony is taken and an entirely new determination is made 

on the basis of which the Appellate Divison ultimately determines 

c* I 

whether an attorney should be disciplined. In essence, the pro- ! 

ceedings before the Grievance Committee are of significantly 

I 

lesser importance than iose before the ordinary administrative 
agency whose factual determinations are reviewed by a Court only 
for legal insufficiency or arbitrary and capricious actions. In 
the case of the discipline of an attorney the proceedings before 
the Grievance Committee have no weight whatsoever. 

3. Annexed hereto as Exhibit "C" and made a part hereof, 

is a copy of defendants' own "Procedures of the Committe on 

, ' [ 
Grievances". Annexed hereto as Exhibit "D" and made a part hereof., 

is a copy of defendants' "Confidential Outline of Procedures of 
the Committee on Grievances" distributed by defendants to all 
members of the Committee on Grievances. These documents establish 
beyond peradventure that the proceedings initiated by defenuants 
which plaintiff now wishes to enjoin as violative of his consti¬ 
tutional rights are in no sense judicial in nature and, therefore, 
do not fall within the proscribed scope of Younger v. Harris 
and Erdmann v. Stevens . Even a cursory comparison of defendants' 
Supplementary Affidavit and defendants' "Outline of rroceilie " 
establishes the spurious nature of defendants' claim o' fed. i.il 

i 

'detention: ___ i 

Actu 1 1 Vt j ., jon Tii 1'roo o<", 

Man u. i I t >1 lip- ( ■ >:,!■ i 1 I i (>• i 
Or i < -v. (*:>•*■ I • i < i 

Jt (: hr. Com.) i liter ) i: ' u:.*: : 

ffiric.J body that ncl . iMiV r . 
fj»• V) 

. . . 11 '■ procedures of 4 he 

('<»,;■ . i I O; its ip : i • 

«: t i ' ■ ' i re 1 /. I ' i 

r, 1- t.x< . ■ ol 


m f . uidants ' Suj >j > Lenient ary 
A i I i d.i v i t 


"If (the Comm.i i l < i j i., ,i 

ou.i!'. i judiei.il l<ody that act* o 

nndi * t*. . " (j •. 7) 




Defendants ' Supplementary 
Affidavit 


. .the Committee submits a 
{j written report to the Executive 
Conimittee of the Association 
and requests authority to con¬ 
tinue prosecution in the Court. 1 
(p • 3) 


j ". . .to admonish respondents 
1 in appropriate cases, and 
i prosecute disciplinary proceed- 
j ings before the Court."(p.2) 

I 


"An admonition by the Committee 
is, in effect, a censure. . ." 
(p. 3) 


omitted 


omitted 
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Actual Version in Procedures 
Manual or the Committee on 
Grievances (Exhibit "C) 


". . .the Committee submits a 
written report to the Executive 
Committee of the Association 
and requests authority to 
proceed in Court ." (p.6) 


". . .to admonish respondents | 
in appropriate cases, and 
( after approval by the Executive 
Corruai 11 e e of the Association ) 
to initiate and prosecute 
disciplinary proceedings before 
the Court."(p.2) 


"An admonition by the Committee' 
is in effect, a rebuke. . ." 
(p.7) 


"It consists of a Chairman and 
twenty-four members, appointed 
by the President of the Associa]- 
tion. Although the members of 
the Committee contribute their 
time and effort as a public 
service, the Committee's case 
load is such that for many 
years it hes employed a staff 
of full-time attorneys, clerks 
and secretaries. The staff is 
under the charge of the Chief 
Counsel, who acts under the 
direction of the Committee and 
its Chairman. The cost of main¬ 
taining the services rendered j 
by the Committee is quite large 1 : 
funds for this purpose are 
provided Ly the Association..." 
(pp. 1 and 2) 


"Any inquiry from Counsel should 
be acknowledged and answered 
promptly and with complete 
candor; cooperation with Counsel 
in conferences is equally 
essential." (p.3) 


omitted 


"If the. charges (of the Committee 
are cnterl. ined., the Coin" 
ordinarily appoint a re. - >. --c 




Defendants' Supplementary 
Affidavit 


Actual Version in Procedure. 1 : 
Manual of. the Committee on 
Grievances (Exhibit C) _ 

to hear and report. . .In 
disciplinary proceedings before; 
the court, neither tl.c Com’nj ttoe 
nor the referee .suggest t-nat 
any particular form of discipline 
should be administered. TI. / 
merely present the facts, and 
the court, if it sustains the 

retains the prerogative 
of determining for itself whether 
the respondent should be cen¬ 
sured, suspended or disbarred. ! 
If the court finds that the 
charges are not sustained, they 
are dismissed." (p, 6 and 7) j 


4. The alleged statutory authority of the defendants 
is largely non-existent. Section 90 of the Judiciary Law of the 
State of New York makes no mention of the Bar Association or its 
functron rn connection with the discipline of attorneys. Section 
603.12 of the Rules of the Appellate Division, First Department 
simply give subpoena power to the Bar Association Committee on 
j Grievances in connection with the conduct of "a preliminary 
I i nvGS tigation of professional misconduct on the part of an 
i attorney. . ." Significantly, the subpoena may not be issued by 
the Committee itself but must be issued by the Clerk of the Court 
in the name of the presiding Justice of the Appellate Division. 
Moreover, it is only in connection with the con'uct of "a pre¬ 
liminary investigation" that the defendants are empowered to 
"take and transcribe the evidence of witnesses, who may be sworn 
by any person authorised J>y law to administer oaths. " The actual 
procedures ol. the Committee on Grievances arc set forth in By-Lu.v 
>:i>: of the Association of Ibo Bar of tV City of New York which, 
in pertinent part, states: 







"9. In all proceedings . . committee, 

or its subcoiamittee, si .iv'i dismiss or 

sustain the charges and, „ to <;'/ charges 
sustained, shall either admonish the respondent 
or recommend that such charges be prosecuted 
in the court.” 

i0. If the committee, or its subcommittee, 
recommends the prosecution of any charges in 
the courts, it shall submit to the Executive 
Committee a written report summarizing the 
charges, the evidence, and the findings and 
recommendations of the committee or subcommittee. 
The Executive Committee may take such action 
upon such report as in its judgment is proper, 
except that approval of a recommendation of 
prosecution of charges in the courts shall be 
by the affirmative vote of a majority of the 
whole Executive Committee, or two-thirds of 
the members of the Executive Committee present 
at the meeting, whichever is greater." 

"11. If the Executive Committee shall approve 
prosecution of the respondent in the courts, 
the Executive Committee may appoint, or 
authorize the President to appoint, one or 
mere members of the Association whose duty it 
shalx be to conduct the prosecution of the 
respondent under the instructions and control 
of the Committee on Grievances; the Executive 
Committee may authorize the Committee on 
Grievances to make such appointment and conduct 
such prosecution provided that no expense or 
liability shall be incurred by the Committee 
on Grievances for such purpose not previously 
authorized by the Executive Committee." 

"14. The Executive Committee from time to time 
shall appoint an attorney to be the Chief 
Counsel for the Committee on Grievances, and 
it may also appoint one or more attorneys to be 
assistants to the Chief Counsel. The Chief 
Counsel and the assistants shall either be 
members of the Association at the time of their 
appointment or shall apply for membership upon 
their appointment, with their continued employment 
to be contingent upon their acceptance into 
membership. The Chief Counsel and his assistants 
shall perform such services as may be prescribed 
by the Committee on Grievances or by the Executive 
Committee. The Executive Committee shall ix 
the compensation of the Chief Counsel and 
assistants . " 

By-Law XIa 
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Turning to the particular event underlying the pending proceedings 

there are several glaring and puzzling .inconsistencies in defendant.' 

i 

opposing papers. In aragraph 3 of her Affidavit of June 17, 1 974 f 

i 

Miss McDonald stated that an order was entered in the Supreme Court. 
New York County, "authorizing the release to the Committee on 
Grievances" of certain Grand Jury minutes "all being inquiries 
involving an attorney, Michael Freyberg, who was convicted of the 
crime of perjury in the third degree on December 17, 1970." An 
examination of the Court Order which is annexed to deponent's 
Reply Affidavit of July 2, 1974 as Exhibit "A", confirms this fact. 
However, in her Affidavit of July 10, 1974, Miss McDonald implies 1 

i 

that the matter of plaintiff's activities was called to the 
attention of the Bar Association by Assistant District Attorney 
Francis J. Rogers who allegedly had an obligation to do so under 
the Code of Professional Responsibility. Of course, the Court 
Order dated February 4, 1971 relates only to "inquiries involving ! 
a complaint against Michael Freyberg, an attorney..." who had 
shortly before that date been convicted of perjury before the 
Grand Jury. Miss McDonald conceded at page 44 of the transcript 


<> 


of the hearing of July 3, 1974 that "the first information that 

the Grievance Committee had concerning the possible connection of i 

the plaintiff in the 1965 and 1966 event came in a newspaper 

article appearing in The New York Times in January of 1970." It 

would have been most helpful nad Miss McDonald identified this 

particular newspaper article since, as deponent stated in his 

Affidavit of July 2, 1974 [paragraph 6]/ the only ne/epaper articles 

i 

deponent has b en able to locate were in or about February of 
1969. In any event, the first notice given to plaintiff of any 
proct eding oi activity by the Bn) Association was that contained 
iii i. t • j . 1 1 ' K.. t C a to I’t.ij.i i I * of »h' * Uu * ' t 19 / a ) ' .* fa ' . * ’ j 









11 3s 


|to a "Newspaper Article". Further, as noted in the Affidavit of 
jMark A Landsman, Esq., the attorney who represented plaintiff whin 


he was called before the Now York County Grand Jury and who dealt j 


with Assistant District Attorney Rogers, the District Attorney's 


jl office gave plaintiff to understand that it would not be a par^y 


to referring his Grand Jury testimony given under a grant of 


transactional immunity 1 the Bar Association for disciplinary 


| proceedings. It appears th "’.t there has been a studious effort 


in this case to conceal from the plaintiff, his counsel and from 


the Court the manner in which the proceedings against plaintiff 


were initiated. 


5. What is clear is that there is no valid excuse for 


the inordinate delays in this matter. The operative events took 


# 

place in 1966. The Grand Jury testimony cf the plaintiff was 


given in 1968. It was in 1969 or 1970 (depending upon whether 


Miss McDonald's claim of a newspaper article in 197C can be sub¬ 


stantiated) that the Bar Association actually had knowledge of 


plaintiff's connection with the subject matter concerning which 


he testified before the Grand Jury. It was in February of 1971 


that the subject Grand Jury minutes were actually released to 


the defendants. Nevertheless, it was not until January 11, 1973 


I 

that any proceeding of any kind (formal or informal) was initiated, 

I 


before the Grievance Committee. In her opposing Affidavit of June 


17, 1974 (paragraph 20) Miss McDonald suggests that the delay 


was attributable to "various priorities" established by the 


i 

Grievance Committee. At the hearing of July 3, 1974 (payer. 45-1 C) 


Mi:.:; McDonald suggested th. t "it is not the practice of the 


JD st ) i.eL Attorney's offic to let go ol .its Clans’ Jury juin<>l 


when J L is u.iny them in th j o.> cut or. o! individuals'* 




> • v 
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j . . . • . i 

the Bar Association had to wait until after the disposition of 

I 

the Itkin and Freyberg criminal prosecutions before it could 
«> j proceed. Of course, there has never been any criminal pro.socution 

J brought against this plaintiff and this plaj. ;tiff, as Miss 

I 

j McDonald well knows, was never even acquainted with Messrs. 
i| 

Freyberg and Itkin and never dealt with them. In any event, all 

criminal prosecutions against these individuals were concluded 

i j 

I late in 1970. Accordingly, Miss McDonald m her most recent 

; 

Affidavit of July 10, 1974 seeks to explain the inordinate delay 
j on the basis that the Committee on Grievances is "over burdened 
and under staffed". In other words, defendants now candidly ad¬ 
mit that they were "too busy" to get around to the plaintiff until 
January 1973, five years after the Grand Jury testimony and two 
years after such testimony was actually in defendants' possession. 
Certainly, such delays are manifestly prejudicial to the plaintiff 
and, in and of itself, constitutes bad faith. The inadvertence 
of counsel for the Bar Association is hardly an excuse when 
compared with the problems encountered by plaintiff in recalling 
events, obtaining evidence and securing witnesses. Ordinarily, 
the law prescribes limitations by statutes or court rule on the 
bringing of actions and proceedings. Here, there is no such 
statutory or judicial rule but deponent submits that the ancient 
doctrines of latches and estoppel are applicable. 

6. Finally, deponent protests the gratuitous state¬ 
ment^ in Miss McDonald's Affidavit of Juiy 10, 1974 [paragraph 13] 

I respecting the basis on which the plaintiff was granted a new 
| hearing before a panel of the Committee on Grievances. Annexed 
( hereto a:; Exhibit "D" and made a part hereof is deponent's 

! 

letter oi March 7, 19/4 to Powell Pierpoint, Esq., Chairman of ( 

j! 

the Committee on Grac vanc s. 


>i 


Tius letter set?; forth deponent's 
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ji application, on plaintiffs behalf, for a now hearing. Some weeks 

i! 

after Mai eh 7, 19/4, deponent was orally advised that the applica¬ 
tion had been granted. No reason for the granting of the applica- 

,, . .. 1 

tion fox a new hearing has ever been given to deponent or to 

I 

plaintiff. The reference.' to a March 1974 change in Grievance' 

‘ i 

jj ton'iiu eo practice is indeed humorous. The change in practice, 
it is submitted, was instituted directly as a result of deponent's 
i letter of March 7, 1974 [Exhibit "D"] and has never been formalized 
in writing insofar as deponent is able to ascertain. Apparently, 

• 

^defendants did not wish, for reasons of their own, to test the 
validity cf their procedures of which deponent, on plaintiff's 
j behalf, complained. 

WIIEREFOPE, deponent submits, once again, that the 
motion to dismiss the complaint for legal insufficiency be denied ! 
and that plaintiff's motion for a preliminary injunction be grctnteli 

i 

at the very least, the pending action should be considered as 

I 

one for declaratory relief and, even if injunctive relief is deemed 
inappropriate, the Court may declare plaintiff right and treat 
his motion for injunctive relief as one for summary judgment 
pursuant to P.n. Civ. Proc. 5G. ^ 


/ 


I 


/ ' «. 


.‘•worn to be me this 

1 Lih t‘l.>y ol Jily, 1974 


r ■ • ■». 


I 
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OPINION AM) ORDER OF THOMAS P. GRIESA, U.S.O.J^T^ 
FILED AUGUST 1, 1974 DENYING THE MOTION FOR A / * 

PRELIMINARY INJUNCTION AND DISMISSING THE / ^ 

COMPLAINT / g , 

\/ > — 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ANONYMOUS, an Attorney Admitted to 
Practice in the State of New York, 


Plaintiff, 


v. 


THE ASSOCIATION OF THE BAR OF THE CITY 
OF NEW YORK and JOHN G. BONOMI, Chief 
Counsel, Committee on Grievances of the 
Association of the Bar of the City of 
New York, 


Defendants. 


5 z 4 ,f 

40 0 0 | 
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OPINION 
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GRIESA, J. 

f 

Plaintiff is an attorney admitted to practice 
in the State of New York, against whom disciplinary 
proceedings are pending before the Committee on 
Grievances of the Association of the ar of the City of 
New York (hereafter "Bar Association"). Defendants are 
the Bar Association and John G. Bonomi, chief counsel 
'O the Bar Association's Committee on Grievances. 
Plaintiff has brought this action seeking injunctive 
relief against the use by defendants in the disciplinary 
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proceedings of grand jury testimony given by plaintiff 
under a grant of immunity. Plaintiff claims that such 
use of compelled testimony is unconstitutional in 
violation of his Fifth Amendment right against self¬ 
incrimination, as made applicable to the states by 
the Fourteenth Amendment. 

Plaintiff has moved for a preliminary 
injunction. Defendants have cross-moved to dismiss 
the action on the ground that the complaint fails 
to state a claim upon which relief car be granted. 

Plaintiff's motion is denied. Defendants' motion is 
granted. 


Facts 

History of the Disciplinary Proceedings 

At various times in 1967 and 1968 plaintiff 
testified before the New York County Grand Jury, under 
a grant of immunity from prosecution, concerning the 
role he and others played in certain events in 1965 and 
1966 Defendants allege that plaintiff admitted to 
the grand jury that he had participated as an inter¬ 
mediary in negotiations for the transfer of a sum of 
money intended to unlawfully block, or delay approval 


2 - 







of, an application for a zoning variance then pending 
before a New York City agency. # These alleged activities 
are the basis of the disciplinary charges presently 
Pending against plaintiff. 

/•* 

Although plaintiff appeared before the grand 
3 .ury la 1967 and 1968, his name did not come to the 
attention of the Committee on Grievances, in connection 
with possible unprofessional conduct, until some time 
in 1969 or 1970. 

On February 4, 1971 defendants obtained an 
order in New York County Supreme Court authorizing the 
release of certain grand jury minutes which included 
the testimony which had been given by plaintiff. 

On January 11 , 1973 the Committee requested 
plaintiff to appear at the Committee's office to discuss 
his grand jury testimony. Plaintiff retained counsel, 
who requested that he be permitted to submit a written 
statement by plaintiff in lieu of a personal appearance. 
The req-'est was granted, and plaintiff submitted a state¬ 
ment dated April 26, 1973 which detailed his role in the 
events of 1965 and 1966. 

On May 31, 1973 the Committee instituted a 
disciplinary prot ceding against plaintiff by serving 
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on him a written notice of charges of unprofessional 

conduct concerning the events he testified about 

before the grand jury. On June 13, 1973 plaintiff 

submitted an answer admitting certain of the facts 

alleged by the Committee, but denying any illegal or 

unprofessional conduct on his part. On Jure 21, 1973 

a hearing «as held during whi -h plaintiffs grand jury 

testimony and his April 26, 1973 statement were 

received in evidence without any objection by plaintiff 
. . also 

or his counsel. Plaintiff/testified on his own behalf, 
and was cross-examined by counsel for the Committee. 

The panel of the Committee before whom the hearing was 
hold sustained the charges and recommended that a 
disciplinary proceeding be instituted against plaintiff 
in the Appellate Division. 

On March 7, 1974 plaintiff, having obtained 
new counsel, appealed to the chairma.. of the Committee 
for a new hearing on the basis of certain procedural 
irregularities and the admission into evidence of 
plaintiffs grand jury testimony. A new hearing was 
granted, but the reasons for doing so were not 
specified. 
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On April 16, 1974 plaintiff was served with 

t 

a new notice of charges. On May 10, 1974, in the cOuJca# * 

~ *. . ( 

of a hearing on the charges, the panel’ of the Committee ’ 

* ■ tr *, 

hearing the charges received into evidence, over plaintiff 

objection, plaintiff's grand jury testimony. 

On June 4, 1974 plaintiff filed this action. 


T* rdure* of the Committee on Grievances 

The Committee on Grievances is a standing 
committee of the Association of the Bar of the City 
of New York. It has authority, derived from Judiciary 
Law 90, subds. 7 and 8 and Rule 603.12 of the Rules • 
of the Appellate Division, First Department, to in¬ 
vestigate charges of professional misconduct, to 
compel th 2 attendance of witnesses and the production 
ol iecord j, to take testimony, to admonish attorneys in 
ai v.ropria .e cases and to recommend prosecution of 
5j:ciplin ry proceedings before the Appellate Division. 

Where further prosecution is recommended 
by the Co littee, and authorized by the Appellate 
D vision, a do novo hearing is held before a referee. 
The Appellate Division makes findings, and enters an 
order, based on this new hearing. 
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It appears that, in proceedings before the 
Appellate Division, counsel for the Committee are 
usually appointed to act as prosecutors. 


Conclusions of Law 
Plaintiff contends that use in the 
disciplinary proceeding of his grand jury testimony, 

J 

coll ^ , * lled under a grant of immunity from prosecution. 

Violates his Fifth Amendment right against self- 

* 

inorimination. Defendants contend that a disciplinary 
proceeding is not a criminal prosecution, and therefore 
the Fifth Amendment is not applicable. Defendants 
assert that the New York courts have explicitly held 
constitutional such use of compelled testimony. Matter 
of.,.Klebanoff, 21 N.Y.2d 920, 289 N.Y.S.2d 755 (1968), 
cert., denied, 393 U.S. 840 (1968); Zuckerman v. Greasnn . 
20 N.Y.2d 430. 285 N.Y.S.2d 1 (1967), cert, denied . 

390 U.S. 925 (1968), and that various decisions of 
the United States Supreme Court point to the same- 
conclusion. See, e.g. , Gardner v. Broderick . 392 U S. 
273 (1968); Uniformed Sanitation Men Ass'n, inc. v. 
Commissioner of Sanitation of the City of Nev. Yo rk. 

392 U.S. 280 (1968); Garrity v. New Jersey . 385 U.S. 

491 (1967); Up.-y.„•) y. y |. , „ 
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..Plaintiff contends that these Supreme Court cases and 
. * 

# 

other federal court authorities compel the opposite 

conclusion. 

However, it is inappropriate for me to decide 
this question because I hold that the doctrine of 
federal court abstention applies. Younger v. Harris , 

401 U.S. 37 (1971), and that plaintiff's complaint 
must be dismissed on this ground. 

This result is dictated by the recent 
ir decision in Erdmann v. Stevens , 458 F.2d 1205 (2d Cir. 

1972), cert, denied, 409 U.S. 889 (1972). In that 

0 

case the plaintiff brought an action in the federal 
district court seeking declaratory and injunctive 
relief against disciplinary proceedings pending 
against him in the Appellate Division. He claimed that 
the proceedings were brought with i view to discouraging 
his exercise of First Amendment rights. The Court of 
Appeals affirmed the District Court's action in denying 
an injunction and dismissing the action. 

The court held that the abstention doctrine 
set forth in Younger v. Harris applies to a disciplinary 
proceeding before the Appellate Division. The court 
found that such proceedings are judicial, not administra¬ 
tive, in nature. Judge Mansfield, writing for himself 


i 
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and Judge Mulligan, noted that it is an open question 

9 

Whether the abstention doctrine applies with respect 
^to state civil suits as well as state criminal prosecu¬ 
tions., Be found, however, that it was unnecessary to 
resolve that question since in his and Judge Mulligan’s 

■J* 

view "a court's disciplinary proceeding against a 
member of its bar is comparable to a criminal rather 

# 

than to a civil proceeding." 458 F.2d at 1209. Judge 
f^snafield went on to characterize such proceedings as 
"quasi-criminal" in nature. 458 F.2d at 1211. The 
opinion ®f Judges Mansfield and Mulligan also stated 
that the Younger abstention doctrine should be applied 
because of the unique relationship between the courts 
of a state and the attorneys admitted to practice 
before it. 

"The relationship between a court 
and those practicing before it is a 
delicate one. It would appear axiomatic 
that the effective functioning of any 
court depends upon its ability to com¬ 
mand respect not only from those licensed 
to practice before it but also from the 
public at large. It requires little vision 
- appreciate that if a state court were 

subject to the supervisory intervention 
of a federal overseer at the threshold of 
the court's initiation of a disciplinary 
proceeding against its own officer, the 
state judiciary might suffer an unfair 
and unnecessary blow to its integrity 
and effectiveness.". 458 F.2d at 1210. 




Judge Lulnbard, in a concurring opinion, stated: 

"While these principles [of abstention] 
were stated in cases involving state 
/ criminal proceedings, I believe that 

***.'■ they apply with equal force to proceedings 

regarding the conduct of members of the 

- •* *»• * state bar." 458 F.2d at 1213. 

># ; 

Plaintiff points to language in a dissenting 


opinion by Judge Oakes in Tang v. Appellate Division 


4t7 F.2d 138, 146 n.4 (2d Cir. 1973), cert, denied 


42 tf.S.L.W. 3555 (Apr. 1, 1974) as indicating that 
Erdmann may no longer be valid in light of the 
Supreme Court's recent decision in Gibson v. Berryhill , 


411 U.S. 564, 575-577 (1973). But it would appear 


that Gibson is distinguishable from Erdmann , since in 
Gibson the disciplinary proceeding sought to be enjoined 
was before the state Board of Optometry, not any court 
or any committee acting under powers granted by a court. 
It might be argued that the recent case of 

Blouin v. Dembitz , 489 F.2d 488 (2d Cir. 1973), departed 

, 

to done extent from the rationale of Erdmann. In Bloum 


Judge Smith, in an opinion joined by Chief Judge Kaufman 
and Judge Oakes, stated: 


"But we do believe that the 
particularly stringent formula¬ 
tion of that doctrine in Younger 
should be limited, at least until 
the Court instructs otherwise, to 
cases involving traditionally 
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original proceedings. 1 
at 490-491. 


However, the fact remains that there has been 
. \ ^ t 

^ * , 
no express overruling or disapproval of Erdmann by the 

Second Circuit or the Supreme Court. Clearly I am bound 

& 1 % 

by Erdmann . 

Plaintiff contends that there is an illogic 

4 a % 

In defendants' position that, on the one hand, the Fifth 


Amendment protection against self-incrimination does not 


r‘ * « 

apply to a disciplinary proceeding because such proceed- 


* in<| Aei^eot ciriminal in nature, and, on the other hand. 


.4 ’ > 

the lounger abstention doctrine applies because such a 
proceeding ijs criminal in nature. If there is an anomaly 
here, plaintiff's position is at least as difficult. 
Plaintiff argues that a disciplinary proceeding should be 
held criminal in nature to permit application of the 
Fifth Amendment privilege, but non-criminal to prevent 

application of Younger . 

These problems are interesting to consider, 
but they do not detract from the controlling force of 
Erdmann , which dictates that I must abstain from 
interference with the pending disciplinary proceedings 
against plaintiff. It should be noted, as indicated 
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,-by the quotations above, that Erdmann does not rest 
solely on the theory that a disciplinary proceeding 
is comparable to a criminal action, but relies in ' 
part on the theory that the courts of a state We a 
unique interest in their relationship with attorneys 
practicing in those courts, and the federal courts 

* 

should be reluctant to interfere with that relationship. 

Plaintiff contends that Erdmann can be 
distinguished from the present case, because there 
the disciplinary proceeding was before the Appellate 
, Division, whereas here the disciplinary proceeding is 
before the Committee on Grievances. He contends that 
the present proceedings are not a pending state 
iudicial proceeding, and therefore the considerations 
of equity, comity and federalism underlying the 
abstention doctrine do not apply. Steffel v. Thompson . 
42 U.S.L.W. 4357, 4360 (March 19, 1974). 

This contention must be rejected. The court 
in Erdmann described the closely related role of bar 
associations and the Appellate Division in disciplinary 
proceedings as follows: 




U.S. 


"Under § 90(2) of the New York 
Judiciary Law (McKinney's Consol. 
Laws, c.30, 1968) the Appellate 
Division of each judicial department 
in the state is given the exclusive 
power to resolve issues as to alleged 







misconduet of attorneys practicing >. > 

within its jurisdiction. To im^l«ntent ' ‘ 

vested with authority , *' 

to hold a hearing to determine the *' ** 

facts of the alleged misconduct and to • * 

apply to them the relevant standards 
of conduct laid down in the Code of 
Professional Responsibility. Although 
the court, for practical reasons, 

anH°fhf< th * as f istance of bar associations 
and their committees to investigate and 
conduct hearings with respect to complaintk 
regarding members of the bar, just as a 
federal court may employ special masters 
to hear and report. Rule 53, F.R. Civ. P*, 
the disciplinary power continues to rest 
exclusively with the court." 485 F 2d 
at 1209. 

Thus the Erdmann decision recognizes that a bar 
association committee acts to assist the state court, 
and derives it power from that court. A disciplinary 
proceeding commenced by a bar association committee and 
continued before the court is all part of one judicially 
ordain; d process. I would find it arbitrary to have the 
ule oi the Er dmann case applicable to proceedings 
actually before the Appellate Division, but not 
a.-pJ ic; ble to proceedings at the bar association stage. 

I note that Wienc-r v. Weintraub . 22 N.Y.2d 
->I0, 252 N.Y.S.2d 667 (1968), holds that a letter, 
addressed to a bar association grievance committee 
and containing accusations against an attorney, is the 
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initiation of a judicial proceeding and therefore 
absolutely privileged against a claim of. libel. 

Plaintiff further contends that the doctrine 
of abstention should not apply, because it is futile 
for plaintiff to pursue his institutional argument in 
the state courts. Plaintiff argues that the New York ' ♦ 

courts have conclusively ruled that grand jury testimony 
compelled under a grant of immunity is admissible in a 
disciplinary proceeding. Matter of Klebanoff . 21 N.Y.2d 
. 520, 289 N.Y.S.2d 755 (1968), cert , denied , 393 U.S. 840 

(1968); Zuckerman v. Greason . 20 N.Y.2d 430, 285 N.Y.S.2d 
1 (1967), cert, denied , 390 U.S. 925 (1968). However, I 
cannot concede the futility of resort to the "traditional 
method of obtaining adjudication of federal constitutional 
questions arising out of ... disciplinary proceedings" — 
i_j_e^_, state court action followed by request for Supreme 
Court review. See Erdmann , 458 F.2d at 1211. I cannot 
concede that such a process is futile as to any re/lly 
meritorious federal constitutional claim. 

There is a further reason why federal inter- 
t vention at this time is inappropriate. Defendants 
claim that, in failing to object to the use of his 
grand jury testimony at the first committee hearing in 
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1973, Plaintiff waived any Fifth Amendment claim he 

I:1, ‘ Y h,V * Had ' °" the other Plaintiff asserts 

that there was never any intention to waive any claim*. 

Thrs factual issue, if determined adversely to plaintiff, 

might moot the broader constitutional issue of whether 

testimony compelled under a grant of immunity may be ' 

used in a disciplinary proceeding. It would aeem 

appropriate to permit the state courts to pass on this 
waiver issue. 

Plaintiff claims that the court should 

•. n<5n * theleBS int ™ the disciplinary proceeding 

br ° U9ht ln b3d taith - 2- Vounger v. Harr.. 401 
».s. 37, 51 ,1971,. Plaintiff claims that there was a 
two-year delay in Initiating the disciplinary proceeding 
from the time the grand jury transcripts became available. 
But such a delay hardly amounts to the kind of bad faith 
and harassment, with no hope of ultimate success in the 
prosecution, which the courts have found necessary to 
justify making an exception to the general rule of 

abstention. E^, Dombrowskl v, Pfjster . j 8 0 U.s. 479 
(1965) . 
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’ Plaintiff raises an additional argument 
about bad-faith. Plaintiff asserts that at the time 
he was granted immunity, prior to testifying before the 
grand jury, the District Attorney's office led him to 
believe that the testimony would not be referred to the 
Committee on Grievances, nor would the District Attorney’ 
office recommend to the Committee that disciplinary 

action be taken. However, I conclude that this argument 

# 

not raise the kind of "bad faith" issue referred 
to in the abstention cases. This argument raises another 
factual and legal issue appropriate for decision in the 
state courts — i^e., the scope of the agreement made 
with plaintiff at the time of his testimony. 

Conclusion 

Plaintiff's motion for a preliminary 
injunction is denied, and defendants’ motion to dismiss 
the complaint is granted. 

So ordered. 


Dated: New York, New York 
July 31, 1974 
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Plaintiff, 


-ayains t- 


THE ASSOCIATION OF THE BAR OF THE 
CITY OF NEW YORK and JOHN G. BONOMI, 
Chief Counsel, Committee on 
Grievances of the Association of the 
Bar of the City of New York, 


Defendants, 
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S I R: 


PLEASE TAKE NOTICE that ANONYMOUS, an Attorney Admitted 

j to Practlce in the State of New York, plaintiff above named, 

herehy appeals to the United States Court of Appeals for the i 

I 

Second Circuit from the opinion and order of the United States i 

j; District Court for the Southern District of New York, Hon. Thomas ^ 

;! | 

P. Griesa, Judge, dated July 31, 1974, and docketed on August 1, | 

j| 1974 ' and the judgment entered thereon dismissing the plaintiff's j 
l! com P lai nt herein and denying plaintiff's motion for a preliminary j 

j in j unctlon and from each and every part of said opinion, order and. 
judgment. 


Lated: New York, New York 
August 26, 1974 


ANDERSON, 

tto/i^j/s 

by if/ Hi 


Yours etc., 

^SELlj, KILL ./I Ol/cK, P.C. 




A^Member o£/ the Virm T ^> 
Office and Post Office Address: 
630 Fifth Avenue 
New York, N.Y.10020 
(212) 397-9700 


John G. Bonomi, Esq., 
Attorney for defendant:; 
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STATE OF NEW YORK, COUNTY Or NEW YORK **„• 

I, Victor Ortega, being duty mo*., 

dtpotea and *ay$ that deponent it not a party to tho action, i$ ovor 18 yoaro of apt and render at 

1027 Avenue St. John, Bronx, New York 
That on tht 12th day of Octob* r 19 74 at 36 W 44th St , New York 

Noremb* r 

doponont terved tho aanoaod , J' uoon 




Bar Aasociation of New York 


*** ’ *" **»'• oction Ay deliverinp a true copy thereof to end individual\ 

port onally. Doponont kneio tho poroan oo oorvod to be tho poroan mentioned and do imbed in taid 

___ 


paporo ao tho Attorney(a) 

Sworn to before me, thio jjth 

day of November / p 74 


herein, 


K> OfLtUtO 

I >! « ■ »* 


VICTOR ORTEGA 


ROBERT T. BRIN 

NOTARY PUBLIC, ST YTC OF NEW YORK 
NO 21 - C413930 
QUALIFIED IN NEW YORK COUNTY 
COMMISSION EXPIRES MARCH 30, 1973 




























